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BED CONFINEMENT 


By Fred. S. Knight 


Confinement’ to an asylum is not of ‘itself sufficient to require pay- 
ment ‘under a health and accident policy which conditioned liability for 
sickness upon the insured’s necessary confinement to bed. Such in effect 
was the decision of the Court of Appeal of Louisiana in Lewis v. Liberty 
Industrial Life Insurance. Co., 166 Southern 143, 87 ‘Insurance Law 
Journal 247, where recovery was denied although the insured was confined 
to an asylum but not to bed. 


The Liberty Industrial Life Insurance Co. issued to one Lillian 
Fisher a health and accident policy which provided that’ weekly benefits 
for sickness would only be paid for each period of seven consecutive days 
that the insured was, by reason of illness, ‘necessarily confined to bed and 
that he should remain under professional care of a duly licensed and 
practicing physician. While the policy was in force the insured became 
insane and on May 27, 1931 was committed to the East Louisiana Hospital 
at Jackson, La., where she has since been continuously confined as a 
patient. Plaintiff Alma Lewis was appointed and qualified as curatrix 
of the insured. In her representative capacity plaintiff brought suit to 
recover health benefits under the policy for the year 1931, 1932, 1933 and 
1934, together with double indemnity and attorney’s fees. On the trial 
the medical evidence showed that the insured was suffering with dementia 
praecox, hyperphrenic type, which was described as a mental disturbance 
subjecting the afflicted person to hallucinations, Because of the malady 
affecting her mind, the insured was unable to engage in pursuits of any 
sort and was totally incapacitated. However there are no pathological 
changes in the brain in persons suffering with this type of insanity and 
notwithstanding the insured’s mental derangement, she was physically in 
good health and had never been confined to bed because of the insanity. 


In affirming the judgment of the Civil District Court in favor of the 
defendant insurance company, the Court of Appeal of Louisiana held that 
while insanity was a “sickness,” included in that term as used in the 
policy, such policy expressly provided that the weekly benefits for sick- 
ness would only be paid for the time the insured was by reason of illness, 
“necessarily confined to bed.” The court stated that in view of the fact 
that the insured had at no time been confined to her bed as the result of 





the insanity, to allow recovery would result in the destruction of the 
agreement between the parties and in the substitution therefor of a 
different contract. 

It is hard to conceive of a disability greater than that due to insanity. 
However it must be admitted that, as pointed out by the court, to have 
permitted recovery where the insured was not, as required by the terms 
of the policy, “confined to bed,” would have been in effect to create a new 
contract which had never been entered into by the parties. 


INCONTESTABILITY 


In Columbian National Life Insurance Co. v. Wallerstein, 13 
Federal Supplement 865; 87 Insurance Law Journal 163, the United 
States District Court rendered an interesting opinion denying the ingenious 
contention of the insurance company that it might sue for damages aris- 
ing out of fraud and deceit practiced on it by the insured in obtaining three 
life insurance policies and thus binding the company to payment under 
the same after the expiration of the contestable period. 

Plaintiff Columbian National Life Insurance Co., brought suit alleg- 
ing that on September 22, 1928 it issued to the defendant three $5,000 
life insurance policies; that in his application for the policies the insured 
specifically stated he was not suffering and had never suffered from dia- 
betes and had never taken any treatment from a physician for diabetes. 
The plaintiff further alleged that in truth defendant had long been a suf- 
ferer from diabetes, knew he had such disease and was then taking the 
insulin treatment. It was also alleged that on September 30, 1933, 
approximately five years after the issuance of the policy defendant made 
claim under the policies for monthly payments provided therein in the 
sum of $100 per month and that plaintiff was compelled to pay the monthly 
payments and would be compelled to pay the same during the life of the 
defendant. It was then alleged that because the policies contained a 
clause providing that such policies should be incontestable after one year 
from date of issue, except for nonpayment of premium the company was 
precluded from defending against the payment provided for in the policies 
and therefore was damaged in the sum of $20,000, for which amount it 
sought judgment. 

In sustaining the demurrer to the complaint, the United States Dis- 
trict Court stated that the incontestability clause was in the nature of a 
statute of limitations and repose and that while conscious fraud was 
extremely obnoxious, the law recognized that there should be a limita- 
tion of time in which an action might be brought or a defense set up. The 
court held that since the incontestability clause was written into the con- 
tract by the plaintiff insurer with full knowledge of its import, no suit 
based on fraud or deceit practiced in obtaining the policies might be main- 
tained after the expiration of the time fixed in the policies. 

It is to be regretted that fraud is not regularly included in the excep 
tion to the incontestability clause. 
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NEW YORK LIFE INS. CO. v. VIGLAS. No. 602. 
Argued March 6, 1936. Decided March 30, 1936. 
56 Supreme Court Reporter 615. 
1. INSURANCE. 


Life insurer’s action in refusing to make monthly payments under disability 
clause of life policy, in refusing to waive premiums and in lapsing policy, on its 
records, for nonpayment of premiums on ground that insured was no longer totally 
disabled, did not constitute repudiation of obligation of contract, but did constitute 
breach rendering insurer answerable in damages not exceeding benefits in default 
at commencement of suit. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

On Writ of Certiorari to the United States Circuit Court of Appeals for the 
First Circuit. 

Action by Demetrios P. Viglas against the New York Life Insurance Company. 
To review a judgment of the Circuit Court of Appeals [78 F.(2d) 829] reversing 
a judgment of the District Court for defendant, the defendant brings certiorari. 

Judgment of the Circuit Court of Appeals reversed, and judgment of the 
District Court affirmed. 


Messrs. F. H. Nash, of Boston, Mass., and Louis H. Cooke, of New York City, 
for petitioner. 

Mr. Harris J. Booras of Boston, Mass., for respondent. 

Mr. Justice Carpozo delivered the opinion of the Court. 

The case, which is here upon demurrer to a declaration, depends for its 
solution upon the nature of the breach of contract imputed to the defendant, the 
petitioner in this court, and upon the measure of the damages recoverable therefor. 


From the declaration we learn the following: Respondent received from peti- 
tioner on February 7, 1927, a policy of insurance for $2,000 payable at his death. 
The consideration was a semiannual premium of $38 payable during his life, but 
for not more than twenty years. If, however, the insured became totally and per- 
manently disabled before the age of sixty, the company, petitioner, was to pay him 
a monthly income at an agreed rate and was to waive the payment of any premium 
that would otherwise be due. Disability was to be considered total when the 
insured was so affected by bodily injury or disease as to be wholly prevented from 
performing any work, from following any occupation, or from engaging in any 
business for remuneration or profit. In particular, “the total and irrecoverable loss 
of the sight of both eyes or of the use of both hands or of both feet or of one hand 
and one foot” was to constitute “total disability for life.” Before making anv income 
payment or waiving any premium, the company might demand due proof of the 
continuance of total disability, not oftener, however, than once a year after such 
disability had continued for two full years. Upon failure to furnish such proof, or 
if the insured performed any work, or followed any occupation, or engaged in 
any business for remuneration or profit, “no further income payments” were to be 
made, “nor premiums waived.” If, at the time of a default in the payment of a 
premium, the insured was diabled within the definition of the policy, the insurance 
was to be reinstated, provided, however, that within six months after the default 
proofs of such disability were received by the insurer. In any event, reinstatement 
would be permitted at any time within five years upon evidence of insurability 
satisfactory to the insurer and upon payment of overdue premiums with interest 
at 5 per cent. Finally, the insured, though in default, was to have the benefit of 
surrender values in the form either of cash or of temporary insurance or of 
participating paid-up insurance according to his choice. 

On September 11, 1931, the insured, according to the declaration, lost “the total 
and irrecoverable use” of one hand and one foot, and became totally and perma- 
nently disabled. Upon proof of his condition the company paid him the monthly 
benefits called for by the policy from October 11, 1931, to July 11, 1933, and during 
the same period waived the payment of semiannual premiums. It refused to 
make a monthly payment in August, 1933, and refused the same month to waive a 
semiannual premium, “asserting to the plaintiff as its ground for such refusal that 
since it appeared to the defendant that for some time past the plaintiff had not been 
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continuously totally disabled within the meaning of the disability benefit provision 
of the policy, the defendant would make no further monthly: disability payments, and 
that the premiums due on and after August 7, 1933,, would be payable in con- 
formity with the terms of the contract.” Later, upon the expiration of a term of 
grace, “the defendant, on or about September 19, 1933, declared the policy as 
lapsed: upon its records,” Plaintiff has elected to treat the defendant’s acts “as a 
repudiation and denunciation of the entire contract,” relieving him on his part from 
any further: obligation. 

There are two counts to his declaration. In the first, after stating the foregoing 
facts, he claims the cash surrender .value that the-policy- will. have .in February, 
1969, if he lives until that time, the date being chosen with reference to his 
expectancy of life under the American Table of Mortality. This value, $1,408, is less 
than the amount necessary to give jurisdiction in accordance with the Judicial Code. 
Judicial Code, § 24, 28 U. S. C. § 41, 28 U. S.C. A. § 41. In the second count, after 
stating the same facts, he claims for damages the total benefits that will be payable 
to him during the same period of expectancy, if he lives that long and his disability 
continues. The damages so computed are $15,900. No deduction is made on account 
of future premiums, for by hypothesis the disability will continue during life. The 
defendant demurred to both counts, stating in the demurrer that the declaration sets 
forth a cause of action for the benefits and premiums accruing prior to the date of 
the writ, and for nothing in excess thereof. In that: view the recovery will be only 
$98, which is less than the jurisdictional amount. The District Court sustained the 
demurrer, and gave judgment for the defendant. The Circuit Court of Appeals 
for the First Circuit reversed. 78 F.(2d) 829. A writ of certiorari issued to 
resolve a claim of ‘conflict with a decision ‘of this court. 296 U. S. 56S. O. 
370, 80-L. Ed. ——. 

[1] Upon the showing made in the complaint there was neither a repudiation of 
the policy nor such a breach of its provisions as to make conditional and future 
benefits the measure of recovery. 

Repudiation there was none as the-term is known to the law. Petitioner did not 
disclaim the intention or the duty to shape its conduct in accordance: with the provi- 
sions of the contract. Far from repudiating those provisions, it appealed to their 
authority and endeavored to apply them. If the insured was still disabled, monthly 
benefits were payable, and there shquld have been a waiver of the premium. — If 
he had recovered the use of hand or foot and was not otherwise disabled, his right 
to benefits had ceased, and the payment of the premium was again a contractual 
condition. There is nothing to show that the insurer was not acting in good faith 
in giving notice of its contention that the disability was over. Mobley v. New York 
Life Insurance Co., 295 U. S. 632, 638, 55 S. Ct. 876, 79 L. Ed. 1621, 99 A. L. R. 1166. 
If it made a mistake, there was a breach of a provision of the policy with liability 
for any damages appropriate thereto. We do not pause at the moment to. fix the 
proper measure. Enough in this connection that at that stage of the transaction 
there had been no renunciation or abandonment of the contract as a whole. Mobley 
v. New York Life Insurance Co., supra; Dingley v. Oler, 117 U. S. 490, 503, 
6 S. Ct. 850, 29 L. Ed. 984; Roehm v. Horst, 178 U. S. 1, 14, 15,'20 S. Ct. 780, 44 
L. Ed. 953; Pierce v. Tennessee Coal, Iron & R. Co., 173 U. S. 1, 3, 11, 19 S. Ct. 
335, 43 L. Ed. 591. 

_ Renunciation or abandonment, if not effected at that stage, became consummate 
in the plaintiff's view at the end of the period of grace when the company declared 
the policy “lapsed upon its records.” Throughout the plaintiff’s argument the 
declaration of a lapse is treated as equivalent to a declaration that the contract is 
a nullity. But the two are widely different under such a policy as this. The policy 
survived for many purposes as an enforceable obligation, though default in the 
payment of premiums had brought about a change of rights and liabilities, The 
insurer was still subject to a duty to give the insured the benefit of the stipulated 
surrender privileges, cash or new insurance. It was still subject to a duty upon 
proof within six months that the disability continued to reinstate the policy as if no 
default had occurred. None of these duties: was renounced. None of them was 
questioned. Indeed, there is lacking an allegation that notice of the entry on the 
records was given to the plaintiff, or that what was recorded amounted to more than 


1 See the cases collected in Vance on Insurance (2d Ed.) pp. 283, 301, 302. 





Life] .,, New York Life Ins. Co. v. Viglas 157 


a private memorandum. In that respect the case is weaker for the plaintiff than 
Mobley v. New York Life Insurance Co., supra, decided at the last term. There 
also the controversy turned upon the rejection of a claim of disability under a like 
contract of insurance. The insurer.took the ground that the disability had ended 
and. that premiums would not be waived. Upon default it gave notice to the 
insured that the policy had lapsed. We held that the breach fell short of an uncon- 
ditional abandonment. On the other hand, following the notice and before the ser- 
vice of a summons, there were acts and declarations pointing to an understanding 
between insurer and insured that the lapse was not definitive but was open to recall. 
These differetices are such as to take from that decision the quality of a controlling 
precedent, though the analogy it offers is cogent and persuasive. Viewing the case 
before us independently, we hold that upon the facts declared in the complaint the 
insurer did not repudiate the obligation of the contract, but did commit a breach for 
which it is answerable in damages. 

What the damages would be if there had been complete repudiation we do not 
now decide. Cf. Kelly v. Security Mutual Life Insurance Co., 186 N. Y. 16, 78 
N. E. 58, 9 Ann, Cas. 661;,O’Neill v. Supreme Council, A. L. of H., 70 N. J. Law, 
410, 415, 57. A. 463, 1 Ann. Cas. 422. For breach short. of repudiation or an inten- 
tional abandonment equivalent thereto, the damages under such a policy as this do 
not exceed the benefits in default at the commencement of the suit. Full justice 
will thus be done alike to insured and to insurer. The insured, if he proves that 
the benefits are due, will have-a judgment effective to reinstate his policy. The 
insurer will be saved from a heavy, perhaps a crushing, liability as the consequence 
of a claim of right not charged to have been made as a disingenuous pretense. Cf. 
Armstrong v. Ross, 61 W. Va. 38, 48, 55, S. E. 895. So the courts have held with 
an impressive concord of opinion.” Federal Life Insurance Co. v. Rascoe (C. C. A.) 
12 F.(2d) 693, one of the few decisions to the contrary, was disapproved in Mobley’s 


Case, 295 U. S. 632, at page 639, 55 S. Ct. 876, 878, 79 L. Ed. 1621, 99 A. L. R. 
1166, and is now disapproved again. 


We have no thought to suggest an invariable rule whereby the full value of a 
bargain may never be recovered for any breach of contract falling short of repudia- 
tion or intentional abandonment. All depends upon. the circumstances. Helgar 
Corporation v, Warner’s Features, Inc., 222 N. Y. 449, 452, 453, 454, 119 N. E. 113.’ 
There may be times when justice requires that, irrespective of repudiation or aban- 
donment, the sufferer from the breach shall be relieved of a duty to treat the con- 
tract as subsisting or to hold himself in readiness to perform it in the future. 
Roehm v. Horst, supra,, 178 U. S. 1, at pages 17, 18, 20 S. Ct. 780, 44 L. Ed. 953; 
Nichols v. Scranton Steel Co., 137 N. Y. 471, 487, 33 N. E. 561. Generally this is 
so where the contract is a bilateral one with continuing obligations, as where a 
manufacturer has undertaken to deliver merchandise in instalments. Norrington 
v. Wright, 115 U. S. 188, 6 S. Ct. 12, 29 L. Ed. 366; Wolfert v. Caledonia Springs 
Ice Co., 195 N. Y. 118, 88 N. E. 24, 21 L. R. A.;(N: S.) 864. Even then, the rights 
that are his may depend upon the grounds of the rejection or the nature of the 
default, whether unintentional or wilful. Helgar Corporation vy. Warner’s Features, 


2 Daley v. People’s Building, Loan & Saving Association, 178 Mass. 13, 18, 59 N. E. 452; 
Howard v. Benefit Association of Railway Employees, 239 Ky. 465, 468, 39 S.W.(2d) 657, 8&1 


A. L. R. 375; Woods v. Provident Life & Accident Insurance Co., 240 Ky. 398, 42 S.W.(2d) 
499; Indiana Life Endowment Co. v. Reed, 54 Ind. App. 450, 460, 461, 103 N. E. 77; Mutual 
Life Insurance Co. v. Marsh, 186 Ark. 861, 869, 56 S.W.(2d) 433; Massachusetts Protective 
Association, Inc. v. Jurney,; 188 Ark. 821, 826, 68 S.W.(2d) 455; Cobb v. Pacific Mutual Life 
Insurance Co. (Cal. Sup.) 51 P.(2d) 84; Brix v. People’s Mutual Life Insurance Co., 2 Cal. 
(2d) 446, 41 P.(2d) 537; Atkinson v. Railroad, Tenn. 158, 167, 168, 22 S.W.(2d) 631; 
Employes Mutual Relief Society, 160 Atlantic Life Insurance Co. vy. Serio, 171 Miss. 726, 730, 
157 So. 474; Allen v. National Life & Accident Insurance Co., 228 Mo. App. 450, 452, 67 
S.W.(2d) 534; Puckett v. National Annuity Association, 134 Mo. App. 501, 114 S. W. 1039; 
Garbush v. Order of United Commercial Travelers, 178 Minn. 535, 539, 228 N. W. 148; Kimel 
v. Missouri State Life Insurance Co. (C. C. A.) 71 F.(2d) 921, 923; Menssen v. Travelers’ 
Insurance Co. (D. C.) 5 F. Supp. 114; Ginsburg.v. Pacific Mutual Life Insurance Co. (D. C.) 
5 F. Supp. 296; Hines v. Fidelity Mutual Life Insurance Co. (D. C.) 6 F. Supp. 692; Kithcart 
v. Metropolitan Life Imsurance Co. (D. CC.) 1 F. Supp. 719; Wyll v.. Pacific Mutual Life 
Life Insurance Co. (D. C.) 3 F. Supp. 483; Parks v. Maryland Casualty Co. (D. C.) 59 F.{2d) 
736, 737; cf. Kelly v. Security Mutual Life Insurance Co., 186 N. Y. 16, 78 N. E. 584, 9 
Ann. Cas. 661; Killian v. Metropolitan Life Insurance Co., 251 N. Y. 44, 48, 166 N. E. 798, 
64 A. L. R. 956. 

8 For a collection of the cases, see Williston, Contracts, vol. 2, $§ 864, 366, 867, 870, vol. 3, 
§ 1290, and cf. Restatement Law of Contracts vol. 1 § 275. 
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Inc., supra. On the other hand, a party to a contract who has no longer any 
obligation of performance on his side, but is in the position of an annuitant or a 
creditor exacting payment from a debtor, may be compelled to wait for the instal- 
ments as they severally mature, just as a landlord may not accelerate the rent for 
the residue of the term because the rent is in default, for a month or for a year. 
McCready v. Lindenborn, 172 N. Y. 400, 408, 65 N. E. 208; cf. National Machine & 
Tool Co. v. Standard Shoe Machinery Co., 181 Mass. 275, 279, 63 N. E. 900; 
Wharton & Co. v. Winch, 140 N. Y. 287, 35 N. E. 589. With the aid of this 
analysis, one discovers the rationale of the cases which have stated at times, 
though with needless generality, that by reason of the subject-matter of the under- 
taking the rule applicable to contracts for the payment of money is not the 
same as that applicable for the performance of services or the delivery of mer- 
chandise. Cf. Roehm v. Horst, supra; 178 U. S. 1, at page 17, 20 S. Ct. 780, 
44 L. Ed. 953; Moore v. Security Trust & Life Insurance Co. (C. C. A.) 168 
F. 496, 503; Howard v. Benefit Association of Railway Employees, 239 Ky. 465, 
470, 39 S.W.(2d) 657, 81 A. L. R. 375; Washington County v. Williams (C. C. A.) 
111 F. 801, 810; Restatement Law of Contracts, § 316. The root of any valid 
distinction is not in the difference between money and merchandise or between money 
and services. What counts decisively is the relation between the maintenance of the 
contract and the frustration of the ends it was expected to subserve. The ascer- 
tainment of this relation calls for something more than the mechanical application 
of a uniform formula. To determine whether a breach avoids the contract as a 
whole one must consider what is necessary to work out reparation in varying con- 
ditions. 

If that test be applied, the declaration will not stand. The plaintiff does not 
need redress in respect of unmatured instalments in order to put himself in a posi- 
tion to shape his conduct for the future. If he is already in default for the non- 
payment of a premium, he will not be in any worse predicament by multiplying the 
defaults thereafter. On the other hand, if his default is unreal because the pre- 
miums had been waived, the insurer will be estopped from insisting upon later pre- 
miums until the declaration of a lapse has been canceled or withdrawn. Besides, if 
the disability is permanent, there will be nothing more to pay. The law will be able 
to offer appropriate relief “where compensation is willfully and contumaciously 
withheld.” Cobb v. Pacific Mutual Life Insurance Co. (Cal. Sup.) 51 P.(2d) 84, 88. 

[2] We have refrained in what has been written from developing the distinction 
between an anticipatory breach and others. The line of division between the two 
has not always been preserved with consistency or clearness. To blur it is prej- 
udicial to accuracy of thought as well as precision of terminology. Strictly an antic- 
ipatory breach is one committed before the time has come when there is a present 
duty of performance. Roehm vy. Horst, supra; Pollock on Contracts (9th Ed.) p. 
293; Williston, Contracts, vol. 3, § 1296, et seq., collecting the decisions. It is the 
outcome of words or acts evincing an intention to refuse performance in the future. 
On the other hand, there are times, as we have seen, when the breach of a present 
duty, though only partial in its extension, may confer upon the injured party the 
privilege at his election to deal with the contract as if broken altogether. A loose 
practice has been growing up whereby the breach on such occasions is spoken of as 
anticipatory, whereas in truth it is strictly present, though with consequences effective 
upon performance in the future. The declaration in the case at hand makes a show- 
ing of a present breach. It does not make a showing of a breach so wilful and 
material as to make acceleration of future benefits essential to the attainment of 
present reparation. Helgar Corporation v. Warner’s Features, Inc., supra. 

The judgment of the Court of Appeals should be reversed and that of the 
District Court affirmed. 

It is so ordered. 


BANKERS LIFE CO. v. LANDERS et al. No. 4572. 
District Court, S. D. Iowa, Central Division. Dec. 30, 1935. 
13 Federal Supplement 521. 
A. INSURANCE. 


Beneficial life insurance company may provide by contract to whom proceeds 
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of certificates shall be paid and require that its rules with reference to changes of 
beneficiary shall be observed, in absence of statute to contrary. 


(For other cases, see Insurance, Dec. Dig. § 587.) 
2. INSURANCE. 


Beneficiary’s rights in policy must be gauged by terms of policy or certificate. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 
3. INSURANCE. a 

Where by-laws of beneficial life insurance company, made part of insurance 
contract, stipulated against change of beneficiary to one other than wife, relative, 
legal respresentative, heir, or legatee of member, company was warranted in refus- 
ing to change beneficiary to creditor. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
4. INSURANCE. - 

lowa_ statute prohibiting certificate in life insurance association issued for 
benefit of wife or children to be changed to become payable to creditor controlled 
certificate issued in Iowa, under rule that statute is of same effect as if incorpo- 
rated in policy (Code Iowa 1897, § 1789). 

(For other cases, see Insurance, Dec. Dig. § 587.) 
5. INSURANCE. : vi 

Member could not, after wife’s death, change certificate in life insurance asso- 
ciation naming wife as beneficiary to become payable to creditor, notwithstanding 
certificate provided that, in event wife predeceased member, benefit should be pay- 
able to his legal representative, and by-laws provided that certificate issued for 
benefit of others than wife and children could be changed to be payable to credi- 
tors, where statute provided that no certificate issued for benefit of wife should be 
changed to become payable to creditors (Code Iowa 1897, § 1789). 

(For other cases, see Insurance, Dec. Dig. § 587.) 

In Equity. Suit by the Bankers Life Company, wherein petitions of interven- 
tion were filed by Bessie Koser Landers and others. 

Decree in accordance with opinion. 

Daniel J. Gallery, of Winterset, Iowa, for receiver C. L. Ditto. 

Charles Van Werden and John Hartley, both of Winterset, lowa, and George 
E. O’Malley and Irvin Schlesinger, both of Des Moines, Iowa, for administrator 
Charles Aikins. 


TRAVELERS’ INS. CO. v. REIZIZ et al. No. 7345. 
District Court, E. D. New York. Dee. 11, 1935. 
13 Federal Supplement 819. 
1, INSURANCE. 

Assignment of life policy to one having no insurable interest in life of insured, 
when not made in bad faith and with intention that it is to be used as mere cover 
for wager policy, is not against public policy and is valid. 

(For other cases, see Insurance, Dec. Dig. § 122.) 

2. INSURANCE. 

Assignment of life policy to one having no insurable interest in life of insured 
held not ground for cancellation of policy. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

3. INSURANCE. 

Whether life policy assigned to one who has ro insurable interest in life of 
insured, was obtained from insurer to evade law prohibiting gambling contract upor. 
chances of human life is question of fact. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

4. INSURANCE. 

Evidence held insufficient to. justify cancellation of life policy assigned by 
insured to one having no insurable interest in his life, on ground that policy was pro- 
cured pursuant to preconceived plan to assign it and thus evade rule as to necessity 
of insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 249.) 
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Iu Equity. Suit by the Travelers’ Insurance Company against Frank Reiziz and 
another. 

Decree for defendant. 

William J. Moran, of New York City (Bernard J. McGlinn, of New York 
City, of counsel), for plaintiff. 

Julius F. Newman, of New York City, for defendants. 

Moscowitz, District Judge. 

This is an action in equity to cancel and annul a policy of life insurance issued 
by the plaintiff to the defendant Charles Moszewskas. 

Referring broadly to the evidence adduced upon the trial, it appears that Mos- 
zewskas obtained the policy in question on July 19, 1927, after having applied for 
the same through one Michael O’Halloran, an agent of the plaintiff. The policy, 
which was payable to Moszewskas’ executors, administrators, or assigns, was 
assigned by him to the defendant Frank Reiziz shortly after its issuance. The 
insured paid a substantial part of the first premium, and the premiums thereafter 
accruing were paid by Reiziz. It does not appear that the latter paid any considera- 
tion directly to Moszewskas for the assignment. 

As it was conceded that the defendant Reiziz had no insurable interest in the 
life of Moszewskas at the time the policy was assigned to him, the plaintiff has 
questioned the validity of the assignment for that reason, and points to the decision 
in Warnock v. Davis, 104 U. S. 775, 26 L. Ed. 924, to support its contention. 
Undoubtedly there is language in the decision which favors the plaintiff’s view. 
Thus, 104 U. S. 775, at page 779, 26 L. Ed. 924, the court states: “The assignment of 
a policy to a party not having an insurable interest is as objectionable as the taking 
out of a policy in his name. Nor is its character changed because it is for a portion 
merely of the insurance money. To the extent in which the assignee stipulates for 
the proceeds of the policy beyond the sums advanced by him, he stands in the 
position of one holding a wager policy.” ° 

[1] There is an irreconcilable conflict of authority upon the question whether a 
person has the legal right to assign a life insurance policy taken out by himself to 
one who has no insurable interest in the life of the insured. In the following cases 
it was held that such a policy cannot be so assigned, though it was valid in its incep- 
tion. Franklin Life Ins. Co. v. Hazzard, 41 Ind. 116, 13 Am. Rep. 313; Helmetag’s 
Adm’r v. Miller, 76 Ala. 183, 52 Am. Rep. 316; Gilbert v. Moose’s Adm’r, 104 Pa. 
74, 49 Am. Rep. 570; Equitable Life Ins. Co. v. Hazlewood, 75 Tex. 338, 12 S. W. 
621, 7 L. R. A. 217, 16 Am. St. Rep. 893; Schlamp v. Berner’s Adm’r, 51S. W. 312, 
21 yy; Law Rep. 324; Heusner v. Mutual Life Ins. Co., 47 Mo. App. 336; Cheeves 
v. Atiders, 87 Tex. 287, 28 S. W. 274, 47 Am. St. Rep. 107. It was the prevailing 
rule, however,. that an assignment of a life insurance policy, when not made by the 
insured in bad faith and with the intention that the assignment is to be used as a 
mere cover for a wager policy, is not against public policy and is sanctioned. It 
would serve no useful purpose to cite or discuss all the cases upholding this view; 
the earlier cases are contained in Gordon v. Ware National Bank (C. C. A.) 132 F. 
444, 67_L. R. A. 550; and more recent cases are fully collected and digested in 73 
A. L. R. at page 1036. 


[2] Authorities rejecting the assignment as invalid assert the argument that the 
same temptation to destroy life, which is the basis of condemning wager policies, 
exists in the case of such assignments. Decisions under the prevailing rule assert 
the counter argument that the same temptation exists in the case of an estate 
limited to take effect on the death of a designated person, and the further argument 
is advanced that a policy would be deprived of a great part of its value if it could 
not be freely assigned. There is considerable force to the arguments advanced in 
support of each of the opposing rules, but a choice need not be made here. The 
Supreme Court of the United States has overruled the dicta of Warnock v. Davis, 
supra, and has held the general rule to be that the fact that an assignee has no 
insurable interest does not, upon any ground of public policy or otherwise, render 
the assignment invalid. Grigsby v. Russell, 222 b. S. 149, 32 S. Ct. 58, 56 L. Ed. 
133, 36 L. R. A. (N. S.) 642, Ann. Cas. 1913B, 863. This court, of course, is bound 
to follow the principle of the case just cited; accordingly, it cannot visit its con- 
demnation upon the transaction involved herein solely by reason of the fact that the 
defendant Reiziz had no insurable interest in the life of the insured. 

(3] It is the plaintiff’s next. contention that the policy was. obtained by the 


mmf aeeat fk A. 





Life] , Travelers’ Ins. Co. v. Reiziz et al. 161 


defendants for the purpose of evading the law prohibiting gambling or speculative 
contracts upon the chances of human life. It is undoubtedly true that, if the policy 
was taken out by the parties with a view to-its immediate assignment, the transac- 
tion would be nothing more than a mere subterfuge to avoid the well-settled rule 
that a party cannot procure insurance upon the life of one in whom he has no insur- 
able interest. The authorities do not conflict upon this point. But obviously the 
question whether the insured lent himself to one without an insurable. interest in 
his life as a-cloak to a gambling transaction (Grigsby v. Russell, supra) is not a 
question of law, but rather is a question of fact. 


[4] Upon the record before it, the court cannot conclude that the original 
transaction involving the issuance of the policy was made by the parties to evade 
the rule as to the necessity of an insurable interest. No evidence was given in 
support of the allegations in the bill that Reiziz signed Moszewskas’ name on the 
application for the policy or that Moszewskas’ signature was placed thereon without 
his knowledge or consent. Moszewskas, called as a witness on behalf of the plain- 
tiff, testified that he procured the policy himself, and nothing was elicited from him 
which indicated that he had done so at the instigation of Reiziz. Reiziz was like- 
wise called as a witness on ‘behalf of the plaintiff. He testified that he did not know 
Moszewskas had obtained the policy before the same was assigned to him.  Plain- 
tiff offered no proof which connected him with the original transaction. The court 
permitted the plaintiff’s counsel wide latitude in its examination of these defendants, 
although they were called as witnesses on behalf of the plaintiff. Notwithstanding 
this, there is nothing in the record which can serve to support a finding that Reiziz 
was in any wise connected with, or had any knowledge of, the original transaction 
involving the issuance of the policy, and the record is also barren of any evidence 
upon which could be predicated a finding that Moszewskas procured the policy at the 
behest of Reiziz or for the purpose of assigning it to him immediately. Plaintiff 
called upon its adversaries as witnesses to alleged facts, but only proved by them 
that the facts did not exist. Even were the court to discredit them, it could not on 
the record before it make an affirmative finding of the existence of those facts. 


Plaintiff finally urges that the entire transaction should nevertheless be con- 
demned solely by reason of the fact that the policy was assigned shortly after its 
issuance. It relies upon Finnie v. Walker (C. C. A.) 257 F. 698, 700,5 A. L. R. 
831, wherein it was stated that: “Contemporaneous assignments of life insurance 
policies are wagering contracts, and should be treated as such, just as the policies 
are where the beneficiary has no insurable interest.” 


But it is to be noted that the court also made the following finding: “Here the 
policy was taken out with a view of its assignment. The assignment was contem- 
poraneous with the issuance of the policy, and the facts disclosed in this record 
permit a fair inference that it was the intent of the appellees to obtain just such a 
result as the issuance of a wagering contract of insurance permits.” 


An examination of the record in that case indicates that four of the policies 
involved therein had been assigned on the same day the policies were delivered, and 
that the said policies were delivered directly to the assignee, who immediately paid 
the first premiums thereon.. Upon these facts it is difficult to perceive how a court 
could do otherwise than conclude that the transactions were made pursuant to a pre- 
conceived intent to evade the law prohibiting wager contracts. I do not understand 
that the same conclusion must necessarily be made where all that is shown is mere 
proximity of time between the dates of the issuance of a policy and its assignment. 
Thus in Lawrence v. Travelers’ Ins. Co. (D. C.) 6 F. Supp. 428, 430 the court stated: 
“The assignment was in point of time very close to the issuance of the policy, and it 
may well have been (although there is no evidence on the point) that, when the 
insured took out the policy, he intended to assign it to the plaintiff. This, however, 
would not be sufficient. If it is to be shown that he, in the words of Mr. Justice 
Holmes, lent himself to one without an insurable interest as a cloak to a gambling 
transaction, it must appear that the assignee participated in some way.” 


As there is nothing in the record before me which can justify a finding that 
Reiziz had anything to do with the original transaction or that Moszewskas pro- 
cured the policy pursuant to a preconceived plan to assign the same, it cannot be 
held that the transaction was entered into as a mere cover for a wager or gambling 
transaction. 
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The bill must be dismissed, with costs. 
Settle decree on notice. 


COLUMBIAN NAT. LIFE INS. CO. v. WALLERSTEIN. No. 426. 
District Court, N. D. Indiana, South Bend Division. Feb. 26, 1936. 
13 Federal Supplement 865. 
2. INSURANCE. 


Incontestability clause of life policy is in nature of statute of limitation and 
repose, and limits time in which an action may be brought or a defense set up. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 

Incontestability clause of life policies providing that policies should be inicon- 
testable after one year from date of issuance, except for nonpayment of premiun. 
held to preclude suit by insurer for damages ‘based on fraud practiced in obtaining 
policies after expiration of time fixed therein. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


At Law. Action by the Columbian National Life Insurance Company against 
Jacob L. Wallerstein. On demurrer to the complaint. 

Demurrer sustained. 

Vesey & Shoaff, of Fort Wayne, Ind., for plaintiff. 

Floyd O. Jellison, of South Bend, Ind., for defendant. 

Suck, District Judge. 

Plaintiff is a life insurance company organized and doing business under the 
laws of the state of Massachusetts. Defendant is a citizen of Indiana. Plaintiff 
brings this action at law and alleges in its complaint that on the 22d day of Sep- 
tember, 1928, it issued to the defendant three life insurance policies of $5,000 each; 
that defendant in his applications for these insurance policies specifically stated that 
he was not suffering and never had suffered from diabetes; that he had at that time 
no physician and never had taken any treatment from a physician for diabetes; 
that in truth and in fact defendant had been a long sufferer from diabetes, was 
then suffering from diabetes, and knew he had diabetes, and was taking the insulin 
treatment. In other words, plaintiff charges that defendant was guilty of fraud and 
deceit in obtaining the issuance of these three policies of insurance. 

Plaintiff then further alleges that on September 30, 1933, five years after the 
policies had been issued, defendant made claims under said policies for monthly 
payments provided therein in the sum of $100 per month, and that plaintiff is 
compelled to pay these monthly payments and will be compelled to pay the same 
during the life of defendant. 

The complaint then alleges that each of said policies contained the following 
clause : 

“This policy shall be incontestable after one year from date of issue except for 
non-payment of premium, subject, however, in case of misstatement of age to an 
adjustment of the insurance proportionate to the premium due at the true age. 

“All statements made by the insured in the application shall, in the absence of 
fraud, be deemed representations and not warranties, and no such ‘statement shall 
avoid the policy, or be used in defense to a claim under it unless contained in the 
written application and a copy of the same attached hereto.” 

And that because of this incontestable clause plaintiff is precluded from defend- 
ing against the payment provided for in said policies and is therefore damaged. It 
sues for $20,000 damages. 

[1] Defendant demurs to this complaint, and, of course, for the purpose of the 
demurrer, admits all the allegations in the complaint that are well pleaded. For the 
purpose of this ruling, therefore, it may be taken as admitted that the defendant 
secured the policies enumerated by practicing a deliberate, intentional, and con- 
scious fraud, and, of course, were it not for the incontestability clause, plaintiff 
would not be liable in a suit upon these policies if it could establish in defense to a 
suit on the policies the principal allegations of fraud contained in its complaint. 

It will be seen at the outset that this is a very novel action. Counsel have not 
cited this court to any decisions wherein this exact question has been decided. 
Plaintiff argues forcefully and rather logically that under the well-established prin- 
ciples of law applicable to fraud in contracts, plaintiff is given its election of three 
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separate and distinct remedies: First, to defend on the ground of fraud an action 
brought on the policy; second, to bring a suit in equity to rescind the contract; 
and, third, affirm the contract and sue for damages. 

Plaintiff admits that in neither the first nor second instance can it make a suc- 
cessful contest because it is prevented from so doing by the provision in the policies 
that they shall be incontestable for any reason after the expiration of one year. 
The contention therefore is that plaintiff may sue for damages arising out of the 
deceit and fraud practiced on it by defendant in obtaining these policies and thus 
binding plaintiff to payments under the same. 

If plaintiff is permitted to succeed under its theory, it is doing indirectly what 
it has contracted it cannot do directly. It would be rather an anomalous proceeding 
to hold that defendant may recover against plaintiff under the terms of his fraudu- 
lent contract and plaintiff would not be permitted to defend any suit because it has 
contracted away its right to do so, and yet hold that defendant is liable in damages 
to the plaintiff. 

There is no question with reference to the validity of this incontestable clause, 
and the courts have upheld in many instances similar clauses in life insurance 
policies. Two cases decided in 1935 by the Circuit Court of Appeals for the Ninth 
Circuit, while not founded on the same state of facts, show the reasoning of the 
court in that circuit in reference to the effect of the incontestable clause in life 
insurance contracts. The first case decided is Mutual Life Insurance Company of 
New York v. Markowitz, found in 78 F.(2d) 396, 397. This was a suit in equity 
brought by a life insurance company for rescission of the provisions of a policy 
agreeing to pay monthly benefits in the event of total disability, and for the recovery 
of payments made by the company to the insured for such disability. The court 
stated, “If the incontestability clause permits the consideration of the fraud, the 
bill was transferable to the law side of the court,” and then the bill is dismissed for 
want of equity, inferentially holding that the company had no claim for the return 
of payments made under the policy, which, like the case at bar, was obtained by 
fraud. 

The second case is New York Life Insurance Company v. Kaufman, 78 F.(2d) 
389, 403, which is quite similar, and the court held that there was “strong reason 
for holding that the incontestability clause prevents a consent based upon a fraudu- 
lent breach of the provisions and agreement of the application.” 

Likewise, Service Life Insurance Company v. Julius Weinberg, 81 F.(2d) 359, 
decided by the Circuit Court of Appeals for this Circuit January 13, 1936, while 
not identical with the case at bar, throws light on the theory the courts have adopted 
in reference to the effect of these incontestability clauses. There the court said, 
“Whatever the insured may have done after incontestability became fixed—whether 
done in good faith or in bad, fraudulent or otherwise—could not affect the policy 
er liability under it.” 

True, plaintiff argues that all these decisions only prevent a contest on the 
policy and make it positive that the plaintiff has been defrauded, and for that reason 
plaintiff should be permitted to recover its damages because of the fraudulent 
misrepresentations. 

[2] This incontestability clause is, as has been said, in the nature of a statute 
of limitation and repose, and while conscious fraud practiced in inducing another to 
act, to his detriment, is extremely obnoxious, yet the law recognizes that there 
should be a limitation of time in which an action may be brought or a defense set up. 
The parties in the case at bar have contracted that this limitation shall b. one year. 

Many hardships and much injustice result from our statutes of limitation, and 
yet such statutes have universally been upheld as in the best interests of society as 
a whole, i. e, A is guilty of a tortious wrong against B resulting in grievous 
injuries and ‘total disability. B, although free from negligence, may not bring suit 
for his damages after two years. A buys a horse of B and agrees to pay B $100. 
After the expiration of six years, B is precluded from recovering. A borrows 
$10,000 of B and gives his promissory note. After the expiration of ten years, B 
cannot recover, although A has never paid anything on the note. 

These simple illustrations show the stringent character of the limitation stat- 
utes and are no harsher than the limitation in the policy of insurance voluntarily 
placed there by plaintiff in this suit. 

In Mutual Life Insurance Co. of N. Y. v. Hurni Packing Company, 263 U. S. 
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167, 44S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102, very eminent counsel representing 
the insurance company, in speaking in their brief,.concerning an incontestability 
clause, said, “The fair and unmistakable intention of the parties was that, when the 
company. assumed responsibility, it should have two full years thereafter to deter- 
mine whether the insured had practiced amy fraud upon the insurer.” 

[3] I am persuaded that the incontestability clause. written into the contract by 
the plaintiff with full knowledge -as to what it imported prevents any suit based 
on fraud or deceit practiced in obtaining the policies after the expiration of the time 


fixed in the policies, and for that reason an order will be entered sustaining the 
demurrer. 





EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES v. SALMEN. 
No. 7905. 
Circuit Court of Appeals, Fifth Circuit.. Jan. 24, 1936. 
Rehearing Denied Feb. 12, 1936. 
81 Federal Reporter (2d) 571. 
1. INSURANCE. 

Whether deceased ‘insured had accidentally, or with intent to commit suicide, 
within double indemnity clause of life policy, driven automobile upon railroad 
tracks in front of approaching train held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE. 

Negligence, if any, of deceased insured in driving automobile upon railroad 
tracks in front of approaching train was no defense to action upon double indem- 
nity clause of life policy, since such clauses preclude recovery only where thing 
which occurred was not accidental, but the reasonably probable result of a con- 
sciously willed action. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. 

Whether insured had violated Mississippi statute requiring motorist to stop 
vehicle before driving on railroad tracks and whether violation of such statute was 
cause of insured’s death from being struck by train, so as to. preclude recovery 
under double indemnity clause of life policy, held for jury (Code Miss. 1930, § 
6124). 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

5. INSURANCE. 

In action on double indemnity clause of life policy, instruction, that presump- 
tion of suicide was not evidence, that it was rebuttable and yielded to. evidence, ‘held 
not reversible error. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

6. INSURANCE. 

In action on double indemnity clause of life policy for death of insured in 
automobile collision with train, instruction that, if insured voluntarily and recklessly 
exposed himself to hazards of moving train under such circumstances that reason- 
ably prudent person should have anticipated probability of collision, jury should 
find for insurer held proper. 

(For other cases, see Insurance, Dec. Dig.. § 669[12].) 

Sibley, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Southern District 
of Mississippi; Edwin R. Holmes, Judge. _ 

Action by F. W. Salmen against the Equitable Life Assurance Society for the 
United States. Judgiment for plaintiff, and defendant appeals. 

Affirmed. 

Wm. H. Watkins, of Jackson, Miss., and Sidney C. Mize, of Gulfport, Miss., 
for appellant. ; 

Stanford E. Morse and W. H. White, both of Gulfport, Miss., and Arthur A. 
Moreno, of. New Orleans, La., for appellee. 
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Thomas v. New York’ Life Ins. Co. 


‘THOMAS v. NEW ‘YORK LIFE INS. CO. No.’ 6849: 
‘Circuit Court’ of Appeals, ‘Sixth ‘Circuit - Feb. 7; 1936: 
¥ : Bt Federal : Reporter (2d) 614. 
1; INSURANCE. 


Insurer “held not obliged to notify insured of due date of premium payments 
on life policy before forfeiting policy, notwithstanding insurer's ‘alleged uniform 
custom of sending notices, where customary notice was’ merely of die date and 
wheré premium! was not subject to variation dependent on’ amount of dividend, 
since insured had elected to-leave dividends with insurer at ‘interest. 

" ‘(For other cases, see Insurance, Dec. Dig. § 310(2].) 
2,.IN SURANCE. 

Proper addressing and. mailing of notice of. due date of. premiums on life 
policy. constitute sufficient: compliance with New York statute prohibiting forfeiture 
or lapsing of policy for nonpayment of premium unless notice has been duly 
addressed and. mailed to insured. , 

(For ther cases, see Insurance, Dec, Dig; § 310[2]. ) 

3: INSURANCE: 


Where: insured etected to tenve dividends on life policy with insurer at interest 
subjecttoinsuréd’s order, insurer could: not apply dividends to premium without 
order of insured. 

(For other cases, see Insurance, Dec. Dig, § 367[2].) 

Appeal from the District Court of _United States, Western District of 
Tennessee; Harry B. Anderson, Judge. . 

Action ‘by’ Richard ‘Gs Thornas against the New York Life’ Insurance Company. 
Judgment for defendant, and plaintiff appeals: 

Affirmed. 

Millsaps Fitzhugh, of Memphis; Tenn. (Fitzhugh, Murrah & Fitzhugh, of Mem- 
phis,' Tenn., on’ the brief), for appellant. 

R. E. King, of Memphis, Tenn. (King & King, of Memphis, Tenn., and Louis 
H. Cooke; of New York City, on the brief),' for appellee. 

Before Moorman, Simons, and Allen, Circuit Judges. 

ALLEN, Circuit Judge. 

Action by the beneficiary under a policy of life insurance issued by appellee to 
Finis Thomas, appellant’s brother. Appellee claimed that the policy had lapsed due 
to failure of.the insured to pay the premium due October 20, 1932. At the close of 
all the evidence the District Court directed a verdict for appellee. 


In August, 1932, while the policy was in effect, the insured was removed to a 
tuberculosis sanatorium in Booneville, Arkansas, for treatment, where he died on 
January 15, 1933. Appellee adduced evidence to prove that it had mailed notice of 
the premium due October 20, 1932, to the insured a month before the due date. 
The insured’s mail was sent to Turrell, Arkansas, and was forwarded to the sana- 
torium. Appellee had not been formally notified of a change of address, although 
there:is evidence tending to indicate that the local agent was aware of the insured’s 
removal to the sanatorium. Appellant introduced testimony in an effort to prove 
that the notice claimed to have been mailed was not received, but this testimony 
was vague and self-contradictory, and too unsubstantial to make an issue of fact 
for the jury as to the mailing of the first notice. The other two notices usually 
sent out under the, practice and custom of the appellee, the reminder notice during 
the thirty-day grace périod, and the lapse notice, were concededly not sent, and no 
notice was mailed of the amount of dividend due on October 20, 1932, under the 
policy. In his application the insured elected that all such dividends should be left 
to accumulate at interest, subject to the insured’s order. The premium due was 
not paid. 

[1] The principal legal question is whether appellee was obliged to notify the 
insured of the due date of the premium payments. Appellant claims that the insured 
relied, and had a right to rely, on appellee’s uniform custom of sending these various 
notices, and was misled by his failure to receive them, relying upon Insurance Co. 
v. Eggleston, 96 U. S. 572, 24 L. Ed. 841. This case, while it contains language sup- 
porting appellant’s contention, was distinguished and greatly limited in its appli- 
cation by Thompson v. Insurance Co., 104 U. S. 252, 258, 26 L. Ed. 765. The cus- 
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tomary notice relied on in the Eggleston Case was a notice designating where and 
to whom the payment should be made. The agent designated and the place at which 
payment was to be made were not always the same, and without the notice the 
insured could not make the required premium payment. The notice omitted was 
not, as here, a notice of the date when the premium was due. In the Thompson 
Case, the Supreme Court stated that the insured knew, or was bound to know, when 
his premiums became due. 

{2] This record does not show where the policy was delivered. The contract 
was executed by the appellee in New York State. This court has held that the 
requirements of the New York statute providing that no insurance policy shall be 
declared forfeited or lapsed for nonpayment of a premium when due unless a 
notice shall have been duly addressed and mailed to the insured are complied with 
by the proper addressing and mailing of such notice. McConnell y. Provident 
Savings Life Assur. Soc. of New York, 92 F. 769 (C. C. A. 6). In the instant case 
such notice was mailed. 

[3] Since the insured elected to leave the dividends with the appellee at interest 
subject to his order, the decision in Phoenix Ins. Co. v. Doster, 106 U. S. 30, 1 S. Ct. 
18, 27 L. Ed. 65, and Kaeppel v. Mutual Life Ins. Co. of New York, 78 F.(2d) 899 
(C. C. A. 3), have no application. The company could not apply the dividends to 
the premium without the order of the insured, and hence the premium was not 
subject to variation dependent on the amount of the dividend to which the insured 
was entitled. 

The judgment of the District Court is affirmed. 


MASSACHUSETTS MUT. LIFE INS. CO. v. MAYO. No. 7803. 
Circuit Court of Appeals, Ninth Circuit. Jan. 27, 1936. 
81 Federal Reporter (2d) 661. 
1. INSURANCE. 


Where facts relating to insurer’s waiver of proof of total and permanent 
disability under life policies before default in payment of premiums were undis- 
puted, questions of waiver of proof and estoppel to rely upon terms of policies 
held questions of law for court. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

2. INSURANCE. 

Where insurer requested supplemental proof of permanent and total dis- 
ability with knowledge that policies had lapsed, and insured furnished proof 
requested and insurer denied liability solely upon alleged failure of proof to 
show total and permanent disability while policies were in force, insurer waived 
furnishing of proof before lapse of policies and was estopped to defend action 
on policies on ground of non-payment of premiums before proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

3. INSURANCE. 


Evidence veld to show that general agent of life insurer, who was friend of 
insured, acted as such agent in corresponding with insured concerning insured’s 
health, as regards waiver of proof of total and permanent disability before lapse 
of policies. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Appeal from the District Court of the United States for the Eastern District 
of Washington, Southern Division; J. Stanley Webster, Judge. 

Action by Charles A. Mayo against Massachusetts Mutual Life Insurance 
Company. rom a judgment for plaintiff, defendant appeals. 

Affirmed. 

Joseph C. Cheney, Elwood Hutcheson, and Cheney & Hutcheson, all of Yakima, 
Wash., and Raymond G. Wright, Harry B. Jones, and Robert E. Bronson, of 
Wright, Jones & Bronson, all of Seattle, Wash., for appellant. 

Nathan C. Richards and Ian R. Maclver, of Richards, Conklin & Delle, both 
of Yakima, Wash., for appellee. 

Before Wilbur, Garrecht, and Mathews, Circuit Judges. 
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CARNES v. FRANKLIN LIFE INS. CO. et al. No. 7892. 
Circuit Court of Appeals, Fifth Circuit. Feb. 4, 1936. 
81 Federal Reporter (2d) 800. 
1. INSURANCE. 


Assignment in Mississippi of life policy issued 15 years previously, made in 
consideration of assignee’s agreement to keep alive other policies in danger of 
lapsing, weld valid as against beneficiary, notwithstanding assignee’s lack of 
insurable interest. 


(For other cases, see Insurance, Dec. Dig. § 593[1].) 

2. INSURANCE. ; : 

Assignment of life policy authorizing assignee to collect proceeds for his 
sole benefit Aeld to have effect of changing beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 593[1].) 

3. INSURANCE. 

Insurer furnishing form for assignment of life policy held to have waived 
policy provisions governing change of beneficiary, entitling assignee to proceeds 
thereof as against beneficiary named in policy. 

(For other cases, see Insurance, Dec. Dig. § 593{1].) 

Appeal from the District Court of the United States for the Northern Dis- 
trict of Mississippi; Allen Cox, Judge. : : 

Bill of interpleader by the Franklin Life Insurance Company against Lillian 
Lochridge Carnes and P. F. Williams. From a decree for the last-named defend- 
ant, the first-named defendant appeals. 

Affirmed. 

Ed C. Brewer and Fred H. Montgomery, both of Clarksdale, Miss., for 
appellant. 

J. L. Roberson, Sam C. Cook, Greek P. Rice, and J. M. Talbot, all of Clarks- 
dale, Miss., for appellee. 

Before Foster, Sibley, and Walker, Circuit Judges. 


LAWS v. NEW YORK LIFE INS. CO. et al. 
NEW YORK LIFE INS. CO. v. LAWS et al. No. 7932. 


Circuit Court of Appeals, Fifth Circuit. Feb. 19, 1936. 
81 Federal Reporter (2d) 841. 
1. INSURANCE. 


In action on life policy, insurer, admitting money to be due but not paying 
such money into court pursuant to offer to do so contained in plea in nature of 
bill of interpleader, held liable for interest thereon from institution of action 
until final decree. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

2. INSURANCE. 

State statute held not to require allowance of attorney’s fees to beneficiary, 
where insurer’s postponement of payment is bona fide for ore of having 
rival claimants’ rights determined (Comp. Gen. Laws Fla. 1927, § 6220). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

3. INSURANCE. ; ; 

Beneficiary recovering in action on life policy held not entitled to attorney’s 
fees under state statute, where insurer offered to pay money into court, in view 
of adverse claims of insured’s alleged creditors based on insured’s trust agree- 
ment with bank (Comp. Gen. Laws Fla. 1927, § 6220). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4. INSURANCE. 

_ In action on life policy, insurer, filing equitable plea in nature of bill of 
interpleader showing existence of adverse claims of insured’s alleged creditors 
based on insured’s trust agreement with bank at time when bank was beneficiary 
‘eld to have interest in litigation involving question of insurer’s liability to 
creditors, and hence insurer was not entitled to attorney’s fees from money 
which insurer offered to pay into court. 


(For othe: cases, see Insurance, Dec. Dig. § 675.) 
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Appeal aif@" Cross-Appeal from’ the District Court of the United States for 
the Southern District of Florida; Augustus V. Long, Judge. 

Action by Pearl Gaulden Laws against the New York Life Insurance Com- 
pany on a life insurance policy, wherein alleged creditors of the insured were 
made parties defendant to an equitable plea filed by the company. From a 
decree gtanting plaintiff insufficient relief, plaintiff appeals, and the company 
cross-appeals, 

a and affirmed. 

S. Gaulden, of West Palm Beach, Fla., for appellant Rearl Gaulden Laws. 

i L. Doggett and Charles Cook Howell, both of Jacksonville, Fla., for 
appellees ,and cross-appellant, 

Before Sibley, Hutcheson, and ‘Walker, Circuit, Judges. 


PRUDENTIAL INS. CO. OF AMERICA v. ARFLACK et ux. No. 6858. 
Circuit Court of Appeals, Sixth Circuit. March 6, 1936, 
. 82 Federal Réporter (2d) 218, 
1. INSURANCE. 


Evidence held insufficient to justify decree canceling life policy on ground of 
insured’s fraud in misrepresenting condition of his leg in application. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

a INSURANCE. 

Insured’s counterclaim for disability payments in insurer’s action to cancel 
life policy, and evidence in support thereof, held sufficient notice and proof of 
disability. 

(For other cases, see Insurance, Dec. Dig. §§ 540, 543.) 

3. INSURANCE. 

Under clause of life policy providing disability payments should begin at end 
of four months from commencement of disability and that no monthly income should 
be paid for first three months of disability, insured who was totally disabled May 
15, 1932, held entitled to disability payments which should begin October 1, 1932, and 
should cover preceding month of September. 

(For other cases, see Insurance, Dec. Dig. § 516.) ' 

Appeal from the District Court of United States, for the ‘Western District of 
Kentucky ; Charles I. Dawson, Judge. 

Bill in equity by the Prudential Insurance: Company of America against Wil- 
liam Earl Arflack and Rosa M. Arflack, wherein defendants filed a counterclaim. 
From the decree, the complainant appeals. 

Affirmed as modified. 

Roy’ M. Shelbourne, of Paducah, Ky. (Wheeler, Wheeler & Shelbourne and 
James G. Wheeler, all of Paducah, Ky., on the brief), for appellant. 

T. S. Waller, of Paducah, Ky. (Nunn & Waller, of Paducah, Ky., and 
Postlethweight & Postlethweight, of Marion, Ky., on the brief), for appellees. 


CRUMPTON v. NEW YORK LIFE INS. CO. 7 Div. 227. 
Court of Appeals of Alabama. March 17, 1936. 
166 Southern Reporter 730. 
NSURANCE. 

Knowledge of life insurer’s local soliciting agent, with limited authority, of 
fraud of insured’s father in procuring acceptance of reinstatement contract, held 
not notice binding insurer by estoppel or waiver. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

Appeal from Circuit Court, Shelby County; Lamar Field, Judge. 

Action on a policy of life insurance by Era S. Crumpton against the New York 
Life Insurance Company. From a judgment for defendant, plaintiff appeals. 

Affirmed. 

L. H. Ellis, of Columbiana, for appellant. 

Frank Head, of Columbiana, and Stokely, Scrivner, Dominick & Smith, of 
Birmingham, for appellee. 

SAMForD, Judge. 

This is the second appeal in this case. See New York Life Insurance Co. v. 
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Crumpton, 230 Ala. 147, 160 So. 332. A statement of the facts sufficient toa dis- 
position of this appeal is to be found in the report of this case above noted. 

It is still the undisputed evidence that the original policy had lapsed for nonpay- 
ment of premium and that the application for reinstatement was not signed by 
insured himself. 

It is insisted, however, that the local agent of the company had knowledge of 
all the facts incident to the application for reinstatement and of the ill health of the 
insured, and with this knowledge the local agent took the application, and that after 
this the company received.and retained the premium. paid. There is no evidence 
authorizing a jury to find that the local agent was other than an agent authorized 
to solicit insurance, deliver policies, and collect premiums and, as such, knowledge 
on his part of the fraud being practiced on the company was not notice so as to 
bind the company by estoppel or waiver. .New York Life Insurance Co. v. Crump- 
ton, 230 Ala. 147, 160 So. 332. 

As we view this case, every question involved in this appeal is settled adversely 
to appellant in the above-cited opinion of our Supreme Court; but in addition to 
what was there so well said, we may add that even if there was some evidence 
tending to prove authority in the local agent who took the application for reinstate- 
ment, the evidence is without dispute that he and the father of insured deliberately 
perpetrated a fraud on the defendant company in order to procure an acceptance 
of the reinstatement contract. Such being the case, notice to the agent would not 
be notice to the principal. The facts here involved constitute an exception to the 
general rule that notice to the agent is notice to the principal. Commonwealth 
Life Insurance Co. v. Wilkinson, 23 Ala. App. 561, 129 So. 300; American Central 
Life Insurance Co. v. First National Bank of Enterprise, 206 Ala. 535, 90 So. 294. 

The judgment is affirmed. 

Affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. WILLIAMS. 2 Div. 74. 
Supreme Court of Alabama. March 19, 1936. 
166 Southern Reporter 679. 
INSURANCE. 

Evidence that insured was not suffering from cardio renal disease, at time of 
issuance of life policy requiring insured to be in sound health on date of issuance, 
held insufficient to sustain recovery on policy by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Appeal from Circuit Court, Marengo County; Benj. F. Elmore, Judge. 

Action on a policy of life insurance by Ed Williams against the National Life 
& Accident Insurance-Company. From a judgment for plaintiff, defendant appeals. 
Transferred from Court of Appeals under section 7326, Code 1923. 

Reversed and remanded. 

McKinley & McDaniel, of Demopolis, for appellant. 

L. R. Wilson, of Demopolis, for appellee. 

KNIGHT, Justice. 

Suit by appellee on a policy of insurance issued by the appellant upon the life 
of Tom Williams, deceased, in which the appellee was named as the beneficiary. 

The cause was tried upon the general issue, with leave to offer in evidence any 
matters of defense that would be available under any special plea. 

There were verdict and judgment for the plaintiff, appellee, and the defendant 
appeals. 

The defendant, as a defense to the action other than for a return of the 
premiums paid, and the interest thereon, invoked the following provision of the 
policy ontract, to wit: “No obligation is assumed by the company prior to the date 
hereof. If the insured is not alive or is not in sound health on the date hereof; or 
if before the death hereof, the insured has been rejected for insurance by this or 
by any other company, order or association, or, before said date, has had any pul- 
monary disease, or chronic bronchitis or cancer, or disease of the heart, liver or 
kidneys, unless such rejection or previous disease ‘is ‘specifically recited in the 
‘Space for Endorsements’ in a waiver signed by the secretary, then, in any such 
case, the company may, within the contestable period, declare this policy void and 


~ liability of the company shall be limited to the return of premiums paid on the 
policy.” 
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The particular disease that the defendant contended the insured was suffering 
from at the time of and prior to the issuance of the policy was cardio renal disease, 
“commonly known or called Bright’s, heart and kidney disease”; that such disease 
was fatal and incurable. 


The policy of insurance was issued on December 1, 1930, and the insured died 
in September thereafter. 

Upon conclusion of the evidence, the defendant requested in writing the affirma- 
tive charge, with hypothesis, in its favor, which was refused by the court. 

After the jury had returned a verdict for the plaintiff for the full amount of 
the insurance, the defendant filed motion for new trial, upon a number of grounds, 
among them: (a) That the verdict was excessive, (b) the verdict was contrary to 
the evidence, and (c) that the maximum amount that the plaintiff could recover 
under the evidence in the case was the aggregate of premiums paid on the policy, 
plus the interest thereon. These premiums, with the interest thereon, before the 
suit was brought, the defendant had tendered to the plaintiff, and this tender money 
the defendant duly deposited in the court on the institution of the suit. 


On the trial, two expert witnesses were examined. Dr. W. T. Cocke was 
offered and examined by the defendant, and in rebuttal Dr. E. B. Bailey testified 
on behalf of the plaintiff. All testimony (expect that given by S. E. Selby for the 
defendant) touching the physical condition of the insured was given by Drs. Cocke 
and Bailey. | 

Dr. Cocke, in substance, testified that he had been practicing medicine for 
about thirty-five years; that he knew the insured, Tom Williams, deceased; that 
within twelve months from the insured’s death he was called in to attend him 

rofessionally ; that he made an examination of the insured; that he found him to 
suffering from cardio renal disease, commonly known or called Bright’s, heart, 
and kidney disease; that such disease was fatal, incurable; that witness first 
examined Tom Williams on May 5, 1930; that witness then made a thorough exam- 
ination of the said Williams, which consisted of an examination of his heart and 
kidneys; that witness visited the said Tom Williams three times a week between 
May 5, 1930, and June 5, 1930; and that he was still suffering from said disease. 
That he visited the deceased on the day before his death, and that he died of heart 
and kidney disease. 

The plaintiff, in rebuttal, examined Dr. E. B. Bailey, who testified that he was a 
practicing physician; that in November he made an examination of the insured, 
Tom Williams; and that he had no heart disease at that time. 

This witness testified further that he was the examining physician for the 
defendant insurance company, and made out the report that was shown him; that 
the witness made a physical examination of the insured. 

On cross-examination, Dr. Bailey testified that he had “just a slight acquaint- 
ance” with the said Tom Williams. In reply to question by defendant’s counsel if 
he could really be positive that it was Tom Williams or some one else he had 
examined, the witness said, “I couldn’t be positive on that,” saying “that witness did 
not know Tom Williams well enough to know whether it was Tom Williams, or 
some other negro, whom he examined; that they could have switched in some one 
else.” Further testifying, Dr. Bailey said that he was “not well acquainted with 
Tom Williams, and did not know whether it was Tom Williams whom he examined 
or not; * * * that the examination which witness gave Tom Williams consisted of 
counting his pulse, listening to his heart and asking some questions; that cardio 
renal disease is Bright’s disease; that in cardio renal disease the heart is affected; 
* * * that in order to determine whether an individual has cardio renal disease you 
have to examine his urine; that if you examine his urine you could determine 
whether an individual had cardio renal disease; that witness had no recolleetion of 
having examined Tom Williams’ urine. That witness could not tell the jury that 
Tom Williams did not have cardio renal disease at the time he examined him; that 
witness could not tell whether Tom Williams had said disease without examining 
his kidneys, but he could tell that Tom Williams didn’t have heart disease; that 
cardio renal disease is incurable and fatal, and that such disease would largely 
increase the risk under a policy of insurance.” The witness made “no examination 
of Tom Williams for his kidneys.” 

The foregoing was in substance the testimony in the case touching the physical 
condition of the insured at the time the policy was written. 
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We think the evidence, under scintilla rule, was sufficient to carry the case 
to the jury. 

However, we are clear to the -onclusion that the verdict was contrary to the 
great weight of the evidence, and that the trial court committed error to reversal 
in overruling defendant’s motion for a new trial. Cobb v. Malone, 92 Ala. 630, 9 
So. 738. 

For the error committed by the trial court in overruling defendant’s motion for 
a new trial, the judgment must be reversed and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Brown, JJ., concur. 


SOVEREIGN CAMP, W. O. W. v. COLE. No. 4—4198. 
Supreme Court of Arkansas. March — 
91 Southwestern Reporter (2d) 250. 
1. INSURANCE. 


Where it is established that life policy has been duly executed, premium paid, 
policy delivered, and proof of death made, a prima facie case is made, and burden 
shifts to insurer to show that insured was not in good health at time of delivery 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


2. INSURANCE. 

Where juvenile benefit certificate was delivered by insurers’ agent with full 
knowledge that insured was just recovering from attack of measles, insurer held 
estopped, in action on certificate, to deny that certificate was delivered during good 
health of insured, whose death occurred two days after delivery of certificate 
(Crawford & Moses’ Dig. § 6095). 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 


Appeal from Circuit Court, Poinsett County; J. T. Coston, Special Judge. 

Action by Marie Cole against the Sovereign Camp, Woodmen of the World. 
From an adverse judgment, the defendant appeals. 

Affirmed. 

T. L. McHaney and C. A. Cunningham, both of Blytheville, for appellant. 

H. L. Methvin, of Trumann, and Edward S. Maddox and Maddox & Greer, all 
of Harrisburg, for appellee. 


METROPOLITAN LIFE INS. CO. v. WHITE. No. 444195. 
Supreme Court of Arkansas. March 2, 1936. 
Rehearing Denied April 6, 1936. 

91 Southwestern Reporter (2d) 1033. 


1. INSURANCE. 

Mother procuring life policy insuring son and paying premiums and procuring 
loan thereon, who was at all times recognized as beneficial owner of policy, held 
entitled to maintain suit on policy, notwithstanding that she was not named as 
beneficiary therein. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

3. INSURANCE. 


Evidence supported judgment awarding recovery on life policy based on ground 
that policy had not been surrendered for cancellation. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 
4. INSURANCE. 


Insurer held required to apply cash surrender value of life policy to payment of 
premiums to avoid lapsing of policy, in absence of contrary instructions, notwith- 
standing that policy did not provide therefor or that insured had agreed to cancella- 
tion of policy without consent of beneficial owner. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

5. INSURANCE. 


Duty of insurer to apply cash surrender value of life policy to payment of 
premiums to prevent lapse of policy does not depend upon contract, custom, or 
course of dealing, but has origin in principle compelling person who has funds in 
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his hands belonging to another, which may be used, to use such funds for benefit of 
owner whose consent thereto will be presumed. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal from Circuit Court, Pulaski County, Third Division; Marvin Harris, 
Judge. 

Action by Della White against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Moore, Gray, Burrow & Chowning, of Little Rock, for appellant. 

A ak Camp, am Philip McNemer, both of Little Rock, for appellee. 

Butter, Jus 

On Mevcmber 1, 1926, Della White, the appellee, procured a policy from the 
appellant company in the sum of $801 on the life of Burnest Washington, her son. 
Premiums were payable weekly, and were duly and regularly paid until June 5, 1933. 
At that time the appellee had no money with which to pay the premiums, and the 
policy lapsed. Previous to this she had procured a loan on the policy in the sum 
of $8.40. Burnest Washington died on January 28, 1934. Due proof of his death 
was made, liability was denied, and this suit followed, resulting in a verdict and 
judgment in favor of the appellee, from which is this appeal. 

[1] It was admitted that on the 5th of June, 1933, the policy had a cash 
surrender value of $28.17, which, with the loan deducted, was sufficient to pay the 
premiums up to and beyond the death of Burnest Washington. The case was 
defended on the ground, among others, that appellee could not maintain the suit, 
for the reason that she was not named as beneficiary in the policy sued on. There 
is no merit in this contention. The undisputed evidence is to the effect that at the 
time the policy was issued Burnest Washington was a minor. Appellee, herself, 
procured the policy, and with the knowledge of the company paid all of the 
premiums from the date of issuance up to June 5, 1933. Appellee procured the loan 
of $8.40, and was at all times recognized as the beneficial owner of the policy, 
which was. taken out with the understanding that, if she survived the insured, she 
would be entitled to its benefits. 

(2, 3] At the time the policy lapsed for the nonpayment of the premium due 
June 5, 1933, appellee had procured policies from the appellant company on her own 
life and on the lives of four of her children besides Burnest Washington. 
Appellant contends that the policy on the life of Burnest Washington was sur- 
rendered and its value applied to the payment of the policies above mentioned 
which were then in arrears; that there remained $6.26 of the reserved value of the 
$801 policy which was applied to the procurement of a policy in the sum of $178 
on the life of Burnest Washington; that all the policies, including the one for $178, 
were paid on for several weeks thereafter, and then lapsed for the nonpayment of 
other premiums falling due; that the $178 policy was delivered at the home of the 
appellee to one of her daughters, and that appellee accepted the policies and paid 
on them with the full understanding that the $801 policy was — This 
contention of the appellant is supported by the testimony of Mr. B. Jones, the 
agent of the company who attended to the transaction, as well as - the testimony 
of other employees of the appellant. To further support this contention, a form 
was introduced in evidence, prepared by the company, and providing for the 
surrender of the $801 policy, which was signed by the insured, Burnest Washington. 
On this form was a place for the signature of “The Premium Payer,” who, in this 
instance, was Della White, but her name was not signed thereto. 


Contradicting the contention of appellant is the testimony of appellee, who 
stated that, when she was unable to pay the premiums, she sent for Mr. Jones, the 
agent of the company, and gave him the Burnest Washington policy and the 
premium book, with the understanding that so much of the cash surrender value 
as was uecessary would be applied to the payment of the premiums until such 
time as she would be able to pay them from her earnings; that this was in July, 
1933. She waited for quite a while for the return of the policy, and finally, after 
some delay, contacted Mr. Jones and asked why her policy had not been returned. 
He informed her that it had been sent to the home office for the purpose of having 
the loan approved and that it had not yet been returned. About this time, or 
shortly thereafter, appellee received a memorandum from the home office which 
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dissatisfied her, and she went again to appellant’s office in Little Rock “trying to 
get some kind of understanding about what Mr. Jones had done with the policy.” 
She also went to the insurance commissioner, and afterward to a prominent 
attorney of the city, to get some help in “straightening the matter out.” In March, 
1934, Mr. Jones gave her a small check, amounting to $18.72, which she presumed 
was the full value of Burnest Washington’s policy, and which she indorsed 
March 31, 1934, and delivered to the collector.of Pulaski county in payment of her 
taxes. Appellee further testified that the $178 policy said to have been issued in lieu 
of the $801 policy was never received by her and had never beén in. her- possession. 
Appellee had only two daughters residing at her home, and these testified that said 
policy had never been delivered to them. 

It was in evidence, and appellant contends, that the check for $18.72 cashed by 
appellee on March 31, 1934, had been delivered to her and tendered as the paid-up 
value of the $178 policy, and her receipt thereof was the acknowledgment of full 
satisfaction of all demands against the Company. 

Della White, the appellee, is a negro woman, and, although able to read and 
write, she claims that she did not understand the effect of the transaction with the 
company with respect to the $801 policy. We think the evidence substantiates her 
statement. The attorney she consulted, who is not connected with the present 
litigation, is beyond question an astute and able lawyer, yet he was unable to 
understand the explanation given by the agent of the company when he was 
attempting to straighten the matter out. With reference to this, he said: “I called 
up the Little Rock office and Mr. Jones came over to see me and went into a long 
detailed explanation concerning the situation. I could hardly understand it.” If 
this attorney could not comprehend the conduct of the appellant company with 
respect to the Burnest Washington policy, it could hardly be expected that Della 
White would, and it is not remarkable that she was dissatisfied with the conduct 
of appellant’s agents. Even they admitted that she was dissatisfied. 


Counsel for the appellant suggest certain discrepancies in the testimony of 
appellee and call to our attention a letter written by one of her daughters to the 
company which she authorized tending to refute her contention and to support 
that of the appellant. This, however, was a question for the jury, for it, and it 
alone, is the judge of the credibility of witnesses and the probative value of 
their testimony. Giving to the testimony of the appellee the probative effect to 
which the jury found it was entitled, we find substantial evidence to warrant the 
conclusion reached by the jury. 


[4] Over the objection and exception of the appellant, the court, in its 
instruction No. 1, told the jury as a matter of law that, where an insurance company 
has funds in its hands available, for the payment of premiums, in the absence of 
instructions to the contrary, it is its duty to apply the funds to the payment of 
premiums to prevent a lapse of the policy, and that in this case, if the company 
had such sum available to pay the premiums on the policy sued on up to the date 
of the death of the insured, its verdict should be .for the appellee; and, in 
instruction No. 3, the court declared this to be the duty of the jury, even though 
Burnest Washington signed an agreement with the company to surrender the policy 
for cancellation if this action on his part was not agreed to by the appellee. The 
argument is made, first, that the policy did not provide for such an application of 
the cash surrender value, but that it could be applied to the purchase of a non- 
participating free policy, which, in this case, would have been for $81, if there had 
been no indebtedness against the policy, and that, since Della White was not named 
as the beneficiary, her assent to the surrender for cancellation made by Burnest 
Washington was not necessary, and the the trial court erred in instructing otherwise. 
A sufficient answer to these contentions, as has been previously noted, is that from 
the very inception of the policy appellee was treated as the beneficial owner, and 
the sum representing the cash surrender value was treated as available for the 
payment of premiums. The $8.40 loan which has been heretofore noted was 
procured for that purpose, and was thus used. 

[5] The cases cited by the appellee make clear the duty of the appellant with 
regard to the application of the value of the policy to the payment of the premiums 
and, as is said in Union Central Life Ins. Co. v. Caldwell, 68 Ark, 505, 58 S. W. 
355, 361: “The doctrine does not arise out of the peculiar facts of any particular 
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case. It does not depend upon contract, custom, or course of dealing for its exist- 
ence and potency. It has its origin in that fundamental principle of justice which 
will compel one who has funds in his hands belonging to another, which may be 
used, to use such funds, if at all, for the benefit, and not to the injury, of the owner; 
for his consent to the one, and dissent to the other, will be presumed.” See, also, 
Reliance Life Ins. Co. v. Hardy, 144 Ark. 190, 222 S. W. 12; Missouri State Life 
Ins. Co. v. Brown, 188 Ark. 1136, 69 S.W.(2d) 1075, and cases therein cited. 

In support of the proposition that appellee, although not specifically named as 
the beneficiary in the policy, was not bound by the unauthorized action of the insured 
and was entitled to maintain this suit, attention is called to the recognition by the 
company in its contract of insurance of its right to make payment to the person 
equitably entitled to the same by reason of having incurred expenses on behalf of 
the insured; and also to the case of Reilly v. Henry, 187 Ark. 420, 60 S.W.(2d) 
1023, which recognizes the equitable interest of one who pays the premiums and 
who has possession of the policy. The trial court submitted to the jury, under 
proper instruction, the question of whether the policy was surrendered for the 
purpose of cancellation, and, its conclusior ‘at it was not so surrendered being 
supported by substantial testimony and no -* appearing in the instructions given 
by the court, it follows that the judgmen: vorrect, and it is therefore affirmed. 


DABBS v. GUARANTEE FUND LIFE INS. CO. No. 4—4200. 
Supreme Court of Arkansas. March 2, 1936. 
92 Southwestern Reporter (2d) 202. 
Rehearing Denied April 13, 1936. 
1. INSURANCE. 
Provision of life policy requiring insured’s re-examination to obtain rein- 
statement of life policy lapsed through nonpayment of premium is valid. 
(For other cases, see Insurance, Dec. Dig. § 365{[2].) 


2. INSURANCE. 

Evidence held to sustain decree against life policy beneficiary seeking 
recovery on ground that insured had been induced to cancel policy by misrep- 
resentation that policy had lapsed and by fraudulent rejection of application for 
reinstatement on ground that insured was not in good health. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Appeal from Pike Chancery Court; Pratt P. Bacon, Chancellor. 
Action by Sissie Dabbs against the Guarantee Fund Life Insurance Com- 
pany. From an adverse decree, plaintiff appeals. 
firmed. 
P. L. Smith, of Antoine, for appellant. 
Cranny & Moore, of Omaha, Neb., and O. A. Featherston, of Murfreesboro, 
for appellee. 


STRICKLAND v. DYER et al. No. 4—4234. 
Supreme Court of Arkansas. March 23, 1936. 


92 Southwestern Reporter (2d) 206. 
1. INSURANCE. 

Where payee retained assignment of life policy after payment of note which 
it secured, and subsequently advanced further sums to maker on new note, 
without an agreement in regard to policy, payee had no interest in proceeds 
of policy on death of maker, since assignment was discharged on payment of 
first note (Crawford & Moses’ Dig. §§ 7885, 7886). 

(For other cases, see Insurance, Dec. Dig. § 593([2].) 


2. INSURANCE. 

Oral assignment of life policy as security for note without consent of 
insured’s wife and while policy remained in wife’s possession was invalid. since 
wife had a qualified interest in policy subject to insured’s right to change bene- 
ficiary as provided therein (Crawford & Moses’ Dig. § 5579, as amended by Acts 
1931, p. 378; Acts 1933, p. 321). 5 

(For other cases, see Insurance, Dec. Dig. § 593[2].) 


Appeal from Monroe Chancery Court; A. L. Hutchins, Chancellor. 
Suit by Julia S. Dyer against the Reliance Life Insurance Company, in which 
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the defendant admitted liability and interpleaded R. B. Strickland. From an 
adverse decree, R. B. Strickland appeals. 

Affirmed. 

H. P. Smith, of Clarendon, and James R. Campbell, of Hot Springs National 
Park, for appellant. 

W. W. Sharp, of Brinkley, for appellees. 


AMERICAN NAT. INS. CO. v. FREEMAN. No. 4—4239. 
Supreme Court of Arkansas. March 23, 1936. 
92 Southwestern Reporter (2d) 210. 
INSURANCE. 

Under life policy providing for waiver of premium payments upon receipt 
by insurer of due proof of insured’s total disability, insurer held not liable where 
insured, who became disabled while policy was in force, did not notify insurer 
of such disability or pay further premium during remaining 2% years of his life. 

(For other cases, See Insurance, Dec. Dig. § 362.) 

Johnson, C. J., and Humphreys, J., dissenting. 

Appeal from Circuit Court, Sebastian County, Fort Smith District; J. Sam 
Wood, Judge. 

Suit by Omar D. Freeman and others against the American National Insur- 
ance Company. Judgment for plaintiffs, and defendant appeals. 

Reversed, and cause dismissed. 

Daily & Woods, of Fort Smith, for appellant. 

Jas. Seaborn Holt, of Fort Smith, for appellee. 

Humpureys, Justice. 

This is a suit by the beneficiaries to recover the face value of a disability 
and life insurance policy issued by appellant to Abba R. Freeman on March 
19, 1929, upon which the insured paid the initial yearly premium of $68.78 but 
never paid any subsequent payment during his lifetime. He died in 1932 with 
tuberculosis, which developed in December 1929 at which time he became totally 
disabled on account of said disease. After he became totally disabled in 1929, he 
never notified appellant of his disability or made proof thereof during the remain- 
ing 2% years of his life, and after his death his beneficiaries gave no notice 
or made proof of his disability and made no demand for the payment of the 
face of the policy until they instituted this suit in 1934 in the circuit court of 
Sebastian county, Fort Smith district. 

The complaint set out the application and policy in full as a part thereof 
in addition to pleading the facts above detailed. 

Appellant filed a demurrer to the complaint, which was overruled by the 
court on October 24, 1935, over its objection and exception, and, refusing to 
plead further and standing upon its demurrer, the trial court rendered judgment 
in favor of appellees for the face amount of the policy and costs and an 
attorney’s fee of $300, from which is this appeal. 

The policy contained the following provisions: 

“Total Permanent Disability. Subject to the provisions hereinafter while 
this policy is in full force and before default in payment of premium hereon, if 
insured, prior to attaining the age of 60 years, shall furnish due proof to Com- 
pany at Home Office that insured has become totally permanently disabled by 
irremediable bodily injury or incurable disease not existing at the date of issue 
hereof, so Insured is, and presumably will be permanently, continuously and 
wholly prevented thereby for life from performing any work for compensation, 
gain or profit, or from following any gainful occupation, and that disability has 
then existed for not less than ninety days, Company will grant following benefits: 

“1. Waiver of Premium—The Company will during the continuance of such 
disability, waive payment of each premium as it thereafter becomes due to the 
extent of annual premium of $68.76 commencing with premium first due after 
receipt of due proof of disability.” 

The majority of the court interpret the above provisions of the policy to 
mean that no liability arises thereon until notice and proof of disability is 
made, and that the payment of premiums is not waived until such notice and 
proof is made. They base their interpretation upon the construction given the 
clauses of the policy in the case of New York Life Insurance Co. vy. Moose. 190 


Ark. 161, 78 S.W.(2d) 64. 
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The Chief Justice and the writer interpret the provisions of the policy in 
the instant case to mean that liability arises thereon when the disability occurs, 
and that notice and proof of disability is not a condition precedent to liability, 
and our reasons therefor may be found in the dissenting opinion in the Moose 
Case, supra. 

The judgment is reversed, and the cause is dismissed. 


IVES v. PRUDENTIAL INS. CO. OF AMERICA. Civ. 10748. 
District Court of Appeal, Second District, Division 2, California. 
March 9, 1936. 
55 Pacific Reporter (2d) 273. 
2. INSURANCE. 

Court was not bound to accept positive statement of insured, seeking disa- 
_ benefits under life policy, that he became permanently disabled on given 

ay. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

Evidence held to justify judgment denying recovery of disability benefits on 
oa that insured was not totally and permanently disabled before life policies 
lapsed. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Superior Court, Los Angeles County; Wilber F. Downs, Judge. 

Action by John H. Ives against the Prudential Insurance Company of 
America. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Joseph A. Ball, of Long Beach, for appellant. 

Loeb, Walker & Loeb, of Los Angeles (Henry Duque, Harry Friedman, and 
Herman F. Selvin, all of Los Angeles, of counsel), for respondent. 

Woop, Justice. 

Plaintiff seeks to recover disability benefits under two policies of life insur- 
ance which he claims are due him for total and permanent disability dating from 
September 10, 1926. He appeals from a judgment in favor of defendant insur- 
ance company. 

For failure to pay premiums, the two policies lapsed on February 18, 1928, 
and January 17, 1929. One of the policies provided that defendant would make 
payment “if the Insured shall become totally and permanently disabled, either 
physically or mentally, from any cause whatsoever, to such an extent that he 
(or she) is rendered wholly, continuously and permanently unable to engage in 
any occupation or perform any work for any kind of compensation or financial 
value during the remainder of his (or her) lifetime, and if such disability shall 
occur at any time after the payment of the first premium on this Policy, while 
this Policy is in full force and effect.” A provision quite similar was contained 
in the other policy. The trial court found that “plaintiff’s disability if any, did 
not become total and permanent until some time subsequent to the date of the 
lapsing and forfeiture of each of said policies of insurance as hereinafter found.” 
This finding is attacked by plaintiff, who contends that it is not supported by 
the evidence. 

At the time plaintiff asserts he became totally disabled he was an agent of 
defendant company and was familiar with the provisions of the company’s policies. 
Nevertheless, he did not file with the company his claim for total disability until 
April 27, 1929, more than a year after the lapse of one policy and more than two 
months after the lapse of the other. In answer to a letter in which defendant asked 
why a claim was not filed while the policies were in force, plaintiff wrote: “My 
reason for not pressing the claim while the policies were in force is because as I 
have stated before, that it was being done through the Veterans Bureau, as I had 
first had sinus in the service and wanted to service connect it but failed as I could 
not locate the doctor who had lost or failed to make a record of my illness when 
I had the flu and sinus in Breast 1919. There was not much use for me to apply 
to you until I was considered wholly and permanently disabled as you know what 
the policy says about that. However, your records show that I did all possible 
before that even.” 

Plaintiff’s medical testimony is of no substantial aid to his case and he must 
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depend almost entirely on his own testimony. He made the general statement that 
he had become totally disabled in 1926. In detailing the circumstances of his illness 
and his physicial condition, he testified that in the early part of September, 1926, 
he “became ill suffering from a severe influenzal cold, headaches and a pain over 
the eyes. The headaches would remain for a period of three to four days and 
would then subside. The headaches were so severe that I was confined to my bed. 
I had a pain in the sinuses and over my eyes and I was very dizzy. * * * After 
this illness my headaches were continuous for about two years and my eyesight 
began to fail, particularly in the left eye. I became so nervous and irritable that I 
could not bear to see or talk to anyone. * * * My speech began to be affected 
around November, 1927, and became steadily worse. I did not work in Minnesota 
after September, 1926, except that an old friend of mine requested me to call and 
gave me an application for a policy of life insurance with The Prudential Insurance 
Company of America. I did no actual work. in selling this policy. I left Minne- 
apolis on September 15th, 1928, for California. Since coming to California I have 
been able to do no work. My headaches have continued. I tried to sell insurance 
policies two or three times in the last several years but had to give up because of 
my speech and my general condition. I stay in bed most of the morning. I spend 
some time on the beach. I have a headache every day in my forehead. My speech 
has become no worse since 1927 but it has not improved. * * * I am able to and 
do play poker for money two or three times a week. I spend some of my time at 
the club playing poker and other card games. Except for my attempts to sell a 
policy of insurance since my arrival in Long Beach, I have never at any time 
attempted to do any work or obtain any employment.” 

[1-3] The question whether a policyholder has become permanently disabled is 
for the determination of the trial court. Sherman v. Continental Casualty Co., 103 
Cal. App. 518, 284 P. 946. The court was not bound to accept the positive state- 
ment of the insured that he became permanently disabled on a given date. Davis v. 
Judson, 159 Cal. 121, 113 P. 147. The court had an opportunity to observe the 
apparent physical condition of the insured at the time of trial, to note the degree 
of his mentality, his asserted nervousness and the extent of the impairment of his 
speech. As said in Dietlin v. General American Life Insurance Co. (Cal. Sup.) 49 
P.(2d) 590, 594: “The trial court here was vested with the power of judging of the 
credibility of the witnesses, and in the exercise of that function may have had in 
mind the temptation on the part of plaintiff to magnify the seriousness of his con- 
dition.” The court doubtless considered such a temptation as well as the fact that 
plaintiff did not file his claim until long after the time asserted at the date of the 
commencement of his permanent disability and after both policies had lapsed; and 
the further fact that the plaintiff wrote to the company on April 29, 1932, “There 
was not much use for me to apply to you until I was considered wholly and per- 
manently disabled as you know what the policy says about that.” Plaintiff’s detailed 
statement as a witness concerning his physical ailments does not necessarily lead to 
the conclusion that he was permanently ill or totally incapacitated from working 
during September of 1926 or at any time thereafter while the policies were in force. 
The finding under attack is not without support in the evidence. 

The judgment is affirmed. 

We concur: Crail, P. J.; Gould, Justice pro tem. 


WILLS v. POLICY HOLDERS LIFE INS. ASS’N. Civ. 5454. 


District Court of Appeal, Third District, California. March 24, 1936. 
55 Pacific Reporter (2d) 920. 
1. INSURANCE. 


To avoid life policy for misrepresentation of insured in application, insurer had 
burden to prove that statements in application were not only untrue but that insured 
knew, or had reasonable cause to believe, they were false. 

(For other cases, Insurance, Dec. Dig. § 646[3].) 

2. INSURANCE. 
Under life policy providing that false statement, misrepresentation, or conceal- 


ment of material facts in application would avoid policy, statement in application by 
insured that she was in good health, and, so far as she knew, had no disease, while 
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in fact she was then suffering with heart disease, held not to avoid policy, in 
absence of evidence that insured know of heart disease at time of application. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

3. INSURANCE. 

Assured is in “good health” within life policy unless affected with substantial 
attack of illness threatening life or with malady which has some bearing on general 
health, but term does not mean perfect health, but, if applicant is free from appar- 
ent sensible disease, and unconscious of derangement of important organic func- 
tions, he is in good health, although he may have some slight or temporary indis- 
position. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 

4. INSURANCE. 

Where insured’s representations regarding health in application for life policy 
are honestly made and justified by his then knowledge of his physical condition, 
that representations were proved to be unfounded by subsequent events will not 
avoid policy in absence of fraud. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 


Appeal from Superior Court, Los Angeles County; Harry F. Sewell, Judge. 

Action by Alberta L. Wills against the Policy Holders Life Insurance Associa- 
tion. Judgment for defendant, and plaintiff appeals. 

Reversed, with directions. 

Sefman & Bernard, of Los Angeles (Ernest M. Torchia, of Los Angeles, of» 
counsel), for appellant. 

Charles D. Warner and Thomas W. Hughes, both of Los Angeles, for respond- 
ent. 


STONEBRAKER v. RELIANCE LIFE INS. CO. OF PITTSBURGH. 
Supreme Court of Florida, Division B. March 12, 1936. 
Rehearing Denied March 31, 1936. 
166 Southern Reporter 583. 
1. INSURANCE. 

Insured who paid premiums during five years preceding his death while he was 
in possession of life policy containing disability provision under which such pay- 
ments might have been avoided held charged with knowledge of provisions of policy, 
precluding his administrator from recovering such payments, since they were vol- 
untarily made. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

Error to Circuit Court, De Soto County; W. J. Barker, Judge. 

Suit by George T. Stonebraker, as administrator of the estate of Jacob Frank- 
lin Stonebraker, deceased, against the Reliance Life Insurance Company of Pitts- 
burgh. To review a judgment for defendant, plaintiff brings error. 

med. 
Treadwell & Treadwell, of Arcadia, for plaintiff in error. 
Giles & Gurney and J. Thomas Gurney, all of Orlando, for defendant in error. 


DANIEL v. JEFFERSON STANDARD LIFE INS. CO. No. 25261. 
Court of Appeals of Georgia, Division No. 2. Feb. 13, 1936. 
184 Southeastern Reporter 366. 


1. INSURANCE. 

Under provision of life policy that double indemnity provision should not apply 
in case death resulted from bodily injury inflicted by another person, insurer held 
not liable to beneficiary for double indemnity, where insured was killed by intentional 
blow inflicted on his head by another man (Code 1933, § 56-815). 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. 

Where meaning of insurance contract is plain and — contract should be 
construed as literally provided therein (Code 1933, § 56-815). 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 
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3. INSURANCE. 

Provision of life policy that double indemnity provision should not apply in 
case death resulted from bodily injury inflicted by another person or by insured 
himself held not to provide indemnity where bodily injury was intentionally inflicted 
upon insured (Code 1933, § 56-815). 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Error from City Court of La Grange; W. T. Tuggle, Judge. 

Action by K. F. Daniel against the Jefferson Standard Life Insurance Company. 
To review an adverse judgment, the plaintiff brings error. 

Affirmed. 

L. M. Wyatt and L. R. Morgan, both of La Grange, for plaintiff in error. 

Bryan, Middlebrooks & Carter and John A. Dunaway, all of Atlanta, and Love- 
joy & Mayer, of La Grange, for defendant in error. 


JOHNSON v. METROPOLITAN LIFE INS. CO. No. 25032. 
Court of Appeals of Georgia, Division No. 2. Feb. 25, 1936. 
Rehearing Denied Feb. 29, 1936. 
184 Southeastern Reporter 392. 
1. INSURANCE. 

Group life policy, covering employees for one year and providing for renewal 
by employer with right reserved to insurer to decline to renew policy on certain 
conditions, created conditional but indeterminate contract of insurance for life, and, 
on premiums being paid, insurer could not abridge extent of protection afforded or 
exclude any employee included in payment of renewal premium. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


2. INSURANCE. 

Where group life policy had been canceled by mutual agreement of employer 
and insurer, the contracting parties, at end of period for which premiums had been 
paid, 31 days’ grace period provision held inoperative and not to extend policy so as 
to cover employee dying within 31 days after cancellation. 

(For other cases, see Insurance, Dec. Dig. § 236.) 


3. INSURANCE. 
One to whom certificate is issued under group life policy is entitled to sue 
thereon in his own name. 


(For other cases, see Insurance, Dec. Dig. § 624[1].) 


4. INSURANCE. 

Failure of employer to notify employee of intended cancellation of group life 
policy did not operate to keep policy alive after it had been actually terminated by 
agreement of insurer and employer who was solely liable for premiums and entitled 
to renew policy. 

(For other cases, see insurance, Dec. Dig. § 236.) 


Error from Superior Court, Bibb County; Malcolm D. Jones, Judge. 
Action by L. C. Johnson against the Metropolitan Life Insurance Company. 
Judgment for defendant, and plaintiff brings error. 
firmed. 
Feagin & Feagin and J. F. Urquhart, all of Macon, for plaintiff in error. 
Jones, Johnston, Russell & Sparks, of Macon, for defendant in error. 


UNION CENTRAL LIFE INS. CO. v. MERRELL. No. 24637. 
Court of Appeals of Georgia, Division No. 1. March 4, 1936. 
Rehearing Denied March 14, 1936. 

184 Southeastern Reporter 655. 


1. INSURANCE. 

Acceptance by general state agent for life insurance company of premium on 
lapsed policy and issuance by state agent of unconditional regular receipt for pre- 
mium, signed by company’s executive officers, which receipt was issued and delivered 
to state agent to be countersigned by him on payment of premium, constituted 
reinstatement of policy, unless transaction was tainted with fraud. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 
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2. INSURANCE. 

Delivery to state agent for life insurance company of receipt for premium on 
lapsed policy, signed by duly empowered officers of company, which authorized state 
agent to countersign and deliver receipt constituted, in effect, power of attorney 
clothing state agent with power to reinstate lapsed policy, although policy prohibited 
forfeiture except by agreement in writing signed by certain officers, whose authority 
could not be delegated. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. INSURANCE. 

Life insurer’s acceptance of past-due premium and interest thereon to date of 
payment, issuance of receipt therefor, and retention of money until after insured’s 
death, constituted reinstatement of policy, where no question of fraud was involved. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

4. INSURANCE. 

In suit involving question whether life policy had been reinstated, failure to 
charge on question of insured’s good health at time he made application for rein- 
statement held not error, where there was no evidence that insured’s statement in 
application that he had not been ill or injured or employed physician within past 
year was untrue. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 


Syllabus by the Court. 

1. The acceptance by a state agent for a life insurance company of a premium 
on a policy of insurance which has become lapsed because of failure to pay such 
premium when due, and the issuance by him of an unconditional, regular receipt 
therefor and not a “suspense payment” receipt, signed by the company’s executive 
officers having authority to bind it, which receipt was issued and delivered to such 
agent to be countersigned by him on payment of premium, amounts to a reinstate- 
ment of the policy, unless such transaction is tainted with fraud sufficient to author- 
ize the company to rescind the reinstatement. 

(a) The power to countersign and deliver such receipt is in effect a power of 
attorney from the executive officers of the company, which clothes the general 
agent with power to act for such company; and this is true, although as to other 
matters his power to bind the company is limited by the policy as issued. 

(b) The evidence supports the verdict. The assignments of error are without 
sufficient merit to require a new trial. 

MacIntyre, J., dissenting. 

. Error from Superior Court, Carroll County; L. B. Wyatt, Judge. 

Suit by M. A. Merrell against the Union Central Life Insurance Company. 
Judgment for plaintiff, defendant’s motion for a new trial was overruled, and 
defendant brings error. 

Affirmed. 

A. S. Clay III, Harold Hirsch & Marion Smith, and Hamilton Lokey, all of 
Atlanta, and Sidney Holderness, of Carrollton, for plaintiff in error. 

Boykin & Boykin, of Carrollton, for defendant in error. 


METROPOLITAN LIFE INS. CO. v. FOSTER. No. 24897. 
Court of Appeals of Georgia, Division No. 1. Feb. 27, 1936. 
Rehearing Denied March 17, 1936. 

184 Southeastern Reporter 660. 


1. INSURANCE. 
In suit on policy for disability benefits, construction and sufficiency of proof of 
loss furnished by insured held for trial court, not jury. 
(For other cases, see Insurance, Dec. Dig. § 668[14].) 
2. INSURANCE. 
Trial court’s finding that proof of disability given insurer who refused to fur- 
nish proof of loss forms was sufficient to satisfy policy requirements held authorized. 
(For other cases, see Insurance, Dec. Dig. § 665[7].) 
3. INSURANCE. 
Evidence that insured switchman’s left arm was lost and that his back was 
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hurt, that he was very nervous and would get hot and weak when he exerted him- 
self, that his schooling stopped in grammar school, and his experience was confined 
to jobs requiring both arms, authorized recovery of total disability benefits. 
“Total disability” exists when one is wholly disabled from pursuing the 
usual and customary duties of his employment on which he depends for a 
living. “Total disability” is inability to do substantially all of the material 
acts necessary to the transaction of the insured’s occupation, in substantially 
his customary and usual manner. “Total disability” dqes not mean absolute 
physical inability to work at one’s occupation or to pursue some occupation 
for wages or gain; but it exists if the injury or disease of the insured is 
such that common care and prudence require him to desist, and he does in 
fact desist, from transacting his business. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Syllabus by the Court. 

1. Neither the action, nor any part of the amount sued for, was barred by the 
statute of limitations; the petition set out a cause of action; and the court did not 
err in overruling the demurrers. 

2. The evidence authorized the verdict; no error of law is shown; and the 
court did not err in overruling the motion for a new trial. 

Error from Superior Court, Fulton County; Edgar E. Pomeroy, Judge. 

Suit by Ras E. Foster against the Metropolitan Life Insurance Company. Judg- 
ment for plaintiff, defendant’s motion for a new trial was overruled, and defendant 
brings error. 

Affirmed. 

Smith, Smith & Bloodworth, W. H. Smith, and W. Carroll Latimer, all of 
Atlanta, for plaintiff in error. 

T. J. Lewis and John T. Dennis, both of Atlanta, for defendant in error. 


METROPOLITAN LIFE INS. CO. v. FIELDS. No. 25149. 
Court of Appeals of Georgia, Division No. 2. Feb. 13, 1936. 
Rehearing Denied March 24, 1935. 
184 Southeastern Reporter 752. 
1. INSURANCE. 

Group policy denying disability benefit payments unless written notice of dis- 
ability was presented within one year after termination of insurance made sub- 
stantial compliance with such provision within time prescribed condition precedent 
to recovery of disability benefits, unless compliance was expressly or impliedly 
waived or noncompliance was legally excused. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 

2. INSURANCE. 

Insured who did not file any proof of disability until more than year after 
termination of his employment could not recover on group policy denying disability 
benefit payments unless written notice of disability was presented within one year 
after termination of insurance and providing for cessation of insurance on termina- 
tion of employment, where insured alleged compliance with policy terms and gave no 
reason for noncompliance. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

Error from Municipal Court of Atlanta; A. L. Etheridge, Judge. 

Suit by E. I. Fields against the Metropolitan Life Insurance Company. Judg- 
ment for plaintiff, defendant’s motion for a new trial was overruled, and defendant 
brings error. 

Reversed. 


NEW YORK LIFE INS. CO. v. WILLIAMSON. No. 25033. 
Court of Appeals of Georgia, Division No. 2. March 14, 1936. 


184 Southeastern Reporter 755. 
1. INSURANCE. 

Evidence held to justify judgment awarding insured recovery of disability 
benefits of life policy on ground that insured furnished insurer with due proof of 
disability as required by policy (Code 1933, § 56-831). 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 
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2. INSURANCE. 

Insured held not entitled to recovery of premiums voluntarily paid on life 
policy when insured was entitled to waiver thereof under provisions of policy, in 
absence of showing that premiums were paid under mistake of fact or because of 
fraud or artifice practiced upon insured (Code 1933, § 20-1007). 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

3. INSURANCE. 

In action for disability benefits of life policy, evidence authorized recovery of 
damages and attorney’s fees by ae for insurer’s bad faith failure to pay claim 
after proof thereof (Code 1933, § 56-706 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4. INSURANCE. 

Failure of insured to recover full amount claimed after denial of any liability 
by insurer is insufficient to preclude insured from recovering statutory penalty and 
attorney’s fee on account of bad faith of insurer in refusing to pay loss (Code 1933, 
§ 56-706). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. INSURANCE. 

In action for disability benefits of life policy, correspondence between insured 
and insurer with regard to claim and statements and medical certificates and reports 
of insurer’s physicians as to insured’s condition and extent of his disability held 
admissible on questions of disability, proof, notice to insurer, and waiver of sub- 
mission of proof of disability. 

(For other cases, see Insurance, Dec. Dig. §§ 659[1], 662[1].) 

6. INSURANCE, 

Statements of insured and his physician in proof of disability that insured had 
been totally and permanently disabled from date of injury and since date designated 
subsequent to injury held not waiver of claim for disability prior to designated date 
or to work estoppel against insured from claiming disability benefits prior to that 
time. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

7. INSURANCE. / 

“Total disability” within disability provision of life policy does not mean 
absolute physical inability to work at one’s occupation or to pursue any occupation 
for wages or gain, but it exists if injury or disease is such that common prudence 
require insured to desist from transacting business so that he is unable to do sub- 
stantially all material acts necessary to transaction of his business in substantially 
his usual manner. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

8. INSURANCE. 

Evidence held to justify judgment awarding recovery of disability benefits 
under life policy on ground that insured was wholly disabled for life from per- 
forming substantial labor by gunshot wound in thigh which had never healed. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

9. INSURANCE. ; om 

Under disability provision of life policy, insurer has duty to pay total disability 
benefits in accordance with contract, where insured furnishes proof of total and 
permanent disability, so that insurer can ascertain from facts stated therein that 
insured is wholly and permanently disabled within policy. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

10. INSURANCE. 

Under statute providing for payment of attorney’s fees on account of bad faith 
refusal to pay disability claim, insurer would be liable for attorney’s fee only where 
60 days had elapsed from proper demand made by insured for payment (Code 1933, 
§ 56-706). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

11. INSURANCE. 
In action for disability benefits under life policy, instruction that insurer would 
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be liable for insured’s attorney’s fees if it had been stubbornly litigious or, by exer- 
cise of proper care could have known of obligation, held not error under evidence 
(Code 1933, § 56-706). 
(For other cases, see Insurance, Dec. Dig. § 669[1].) 
Syllabus by the Court. 

1. The verdict in this case is not contrary to the law or unsupported by the evi- 
dence, in that it does not appear that the insured furnished the insurer with due 
proof of his disability, as required by the provisions of the policies of insurance 
sued on in this case. 

(a) Premiums voluntarily paid by the insured, where he is entitled to a waiver 
thereof under the provisions of the policies of insurance sued on, cannot be recovered 
back by the insured except where it is alleged and proven by him that they were 
paid under a mistake of facts or because of fraud or artifice practiced upon the 
insured. 

(b) The recovery of damages for bad faith and of attorneys’ fees was author- 
ized by the evidence, although the plaintiff failed to recover the full amount for 
which he sued. 

2. No error of law appears from the special grounds of the motion for new 
trial, as will appear from divisions 2, 3, 4, 5, 6, and 7 of the opinion in this case. 

Error from Superior Court, Emanuel County ; R. N. Hardeman, Judge. 

Action by A. L. Williamson, for use, etc., against the New York Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. 

Affirmed on condition. 


ATLANTA LIFE INS. CO. v. WALKER. No. 24674. 
Court of Appeals of Georgia, Division No. 1. Feb. 22, 1936. 
Rehearing Denied March 24, 1935. 
184 Southeastern Reporter 776. 
1. INSURANCE. 
In action on life policy, amended petition held to state cause of action. 
Amended petition alleged that plaintiff was beneficiary of policy insuring 
life of her son, who died while insurance was in force, and that insurer was 
notified of death of insured; that representatives of insurer obtained sur- 
render of policy and execution of release by fraudulent misrepresentation 
that insured was not dead; that plaintiff was a negro woman not versed in 
business transactions; and that she was overreached and imposed upon by 
representatives of insurer. 
(For other cases, see Insurance, Dec. Dig. § 643[1].) 
2. INSURANCE. 


In action on life policy, plaintiff held not required to tender amount received 
as consideration for release and cancellation of policy alleged to have been procured 
by fraud, where recovery sought was amount of policy, less amount of consideration 
received for release and cancellation. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

3. INSURANCE. 


Execution of release of insurer’s liability on life policy for recited consideration 
of $51 held not to extinguish right of action on policy, where only $50 was paid by 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

4. INSURANCE. : 

In action on life policy, wherein plaintiff pleaded that release and cancellation 
of policy had been procured by insurer by fraud, allowance of amendment of petition 
alleging that representatives of insurer misled plaintiff by falsely representing that 
insured was not dead, and that on account of poverty plaintiff could not tender 
amount paid as consideration for release, and that only $50 of recited consideration 
of $51 had been paid for release, held not error. 

(For other cases, see Insurance, Dec. Dig. § 643[1].) 

Syllabus by the Court. 
The petition set out a cause of action, and the court did not err in allowing 
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the amendments, in overruling the demurrers, or in overruling the oral motion to 
dismiss the petition as amended. 

Error from Superior Court, Clarke County; Blanton Fortson, Judge. 

Action by Camilla Walker against the Atlanta Life Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. 

firmed. 

Green & Michael, of Athens, for plaintiff in error. 
_ Erwin, Erwin & Nix and Tolnas & Middlebrooks, all of Athens, for defendant 
in error. 


PRUDENTIAL INS. CO. OF AMERICA v. RICHARDSON. 
RICHARDSON v. PRUDENTIAL INS. CO. OF AMERICA. Nos. 24902, 24903. 
Court of Appeals of Georgia, Division No. 1. March 12, 1936. 

‘184 Southeastern Reporter 809. 

1. INSURANCE. 


Whether railroad employee earning $120 per month, whose skull had been 
fractured, was totally disabled, within group policy defining “total disability” as one 
rendering insured wholly unable to engage in any “occupation” or perform any 
“work” for any kind of compensation, held for jury, notwithstanding that insured 
was able, with help of others, to operate one-horse farm on which he raised six 
bales of cotton. 

Expressions “occupation” and “work,” as used in a policy, mean the 
ordinary employment of the particular person insured, or such other employ- 
ment, if any, approximating the same livelihood, as the insured might fairly 
be expected to follow,-in view of his station, circumstances, and physical 
and mental capabilities. If the insured is so incapacitated that substantially 
all of the material activities of any such employment are reasonably closed 
to him, he is “totally disabled” within meaning of the policy. If an insured 
by his injury is rendered incapable of continuing in his former or similar 
occupation, but is able to perform some other work, that work must not 
only be an employment having some degree of permanency, though not 
amounting to an “occupation,” but must be of like productivity, approxi- 
mating the same livelihood. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE. 

Proof of loss filed by insured held not so insufficient as to preclude recovery of 
total disability benefits under group policy, it beiwg sufficient to satisfy policy require- 
ment for “due proofs of loss” that reasonable proof be given of matters specified 
or implied in policy, regardless whether insurer is satisfied of existence of disability. 

(For other cases, see Insurance, Dec. Dig. § 543.) 

Syllabus by the Court. 

1. In a policy of insurance providing for total disability benefits “if the person 
insured * * * is rendered wholly, continuously, and permanently unable to 
engage in any occupation or perform any work for any kind of compensation of 
financial value during the remainder of his lifetime,” etc., “the expressions ‘any 
occupation’ and ‘any work’ * * * should be construed to mean the ordinary 
employment of the particular person insured, or such other employment, if any, 
approximating the same livelihood as the insured might fairly be expected to follow, 
in view of his station, circumstances, and physical and mental capabilities,” and 
where in a suit brought on such policy the insured is shown to be incapacitated from 
performing the usual and customary duties of his employment at the time of the 
execution of the contract, it remains a question for the jury whether or not work 
done or attempted subsequently to the injury was “an employment having some 
degree of permanency”; “of like productivity”; and “approximating the same liveli- 
hooa.” Under the facts of this case, this issue cannot be decided as a matter of law. 

2. The requirement that the insured should submit “due proofs” of loss does 
not mean that the proof of loss must satisfy the insurer of the existence of dis- 
ability under the terms of the policy, but it is sufficient “that a reasonable proof, be 
given of those matters specified or implied in the policy.” Proof of loss filed by the 
plaintiff through his physician was not so insufficient as this court should hold that 
no recovery could be based thereon. 
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3. The judgment on the main bill of exceptions having been neither reversed 
nor modified, and the effect of the affirmance not being “to leave the case to be 
again tried in the court below,” the cross-bill of exceptions, complaining that the 
court erred in withdrawing from the jury the issue of whether or not damages and 
attorney’s fees should be allowed, by reason of the refusal of the defendant to pay 
the claim within sixty days after demand, as being in “bad faith,” is dismissed. 
Landrum v. Thomas, 52 Ga. App. 257, 183 S. E. 140. 

Error from Superior Court, Walton County; Blanton Fortson, Judge. 

Suit by J. W. Richardson against the Prudential Insurance Company of America. 
To review the judgment, after its motion for a new trial was overruled, defendant 
brings error, and plaintiff files a cross-bill of exceptions. 

Affirmed. 

Spalding, MacDougald, Sibley & Brock and Estes Doremus, all of Atlanta, and 
H. C. Cox, of Monroe, for plaintiff in error. 

C. N. Davie and J. F. Kemp, both of Atlanta, and A. M. Kelly, of Monroe, for 
defendant in error. 


TRAVELERS’ INS. CO. v. ANDERSON. No. 24724. 
Court of Appeals of Georgia, Division No. 1. March 13, 1936. 
184 Southeastern Reporter 813. 
1. INSURANCE. 


Charge defining total disability of insured as inability to do substantially all of 
material acts “necessary” to transaction of insured’s occupation in substantially 
“his” usual manner held not erroneous as authorizing recovery of total disability 
benefits notwithstanding insured could perform acts in usual manner in which like 
business was carried on by others. 


(For other cases, see Insurance, Dec. Dig. § 669[12].) 
2. INSURANCE. 


In action for total disability benefits, exclusion of evidence that named persons 
were able to perform duties of insured’s occupation with blood pressure higher than 
insured’s held not reversible error, in view of doubtful probative value of excluded 
evidence and previous admission of evidence that insured could carry on material 
duties of her occupation. 

(For other cases, see Insurance, Dec. Dig. § 659[1].) 

3. INSURANCE. 

Whether insurance agent was totally disabled, so as to authorize recovery of 
total disability benefits on policy in her favor, held for jury, notwithstanding she had 
performed small portion of her duties, such as receiving applications for insurance, 
and had stated in application for reinstatement of policy that she was in good health. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Error from Municipal Court of Atlanta; A. L. Etheridge, Judge. 

Suit by C. R. Anderson against the Travelers’ Insurance Company. Judgment 
for plaintiff, defendant’s motion for a new trial was overruled, and defendant brings 
error. } 

Affirmed. ; 

Neely, Marshall & Greene, of Atlanta, for plaintiff in error. 

T. J. Lewis, of Atlanta, for defendant in error. 


PENN MUT. LIFE INS. CO. v. MULVANEY et. al. No. 43193. 
Supreme Court of Iewa. March 10, 1936. 
265 Northwestern Reporter 889. 
1. INSURANCE. 
Beneficiary of life policy before change of beneficiary by insured had burden to 
prove that insured was mentally incompetent at time when change of benfieciary 
was executed. 


(For other cases, see Insurance, Dec. Dig. § 646[1].) 
2. INSURANCE. 


Beneficiary of insurance policy wherein right to change beneficiary is reserved 
has no vested interest in policy, but all that beneficiary has during lifetime of 
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insured is mere expectancy, dependent upon will and pleasure of insured, which 
expectancy is not property which could be subject of gift. 

(For other cases, see Insurance, Dec. Dig. § 586.) 
3. INSURANCE. 

Delivery of life policy wherein right to change beneficiary was reserved in 
insured to then beneficiary held not “gift” of policy so as to preclude insured from 
subsequently making change of beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from District Court, Polk County; Loy Ladd, Judge. 

This action involves a dispute over the proceeds of a life insurance policy in 
the above-entitled company, in which the life of John T. Mulvaney was insured. 
From a decree in favor of Eleanor Mulvaney, Mary Mulvaney appeals. 

Affirmed. 

Guy A. Miller, of Des Moines, for appellant. 

Henry & Henry, of Des Moines, for plaintiff-appellee. 

Kern & Faville, of Des Moines, for defendant-appellee. 


SUN LIFE ASSUR. CO. OF CANADA v. CRENSHAW. 
Court of Appeals of Kentucky. Feb. 4, 1936. 
Rehearing Denied March 24, 1936. 
91 Southwestern Reporter (2d) 52. 
INSURANCE. 

Under group certificate providing that employee on furnishing due proof of 
disability would be entitled to benefits, insurer held liable to employee who fur- 
nished timely proof of disability, notwithstanding provision of policy issued to 
employer, that any employee’s insurance would be terminated by notice from 
employer that employee had left its service, and receipt of such notice erroneously 
sent to insurer prior to disability, since certificate constituted complete contract of 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

Appeal from Circuit Court, McCracken County. 

Action by John C. Crenshaw against the Sun Life Assurance Company of 
Canada. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Wheeler, Wheeler & Shelbourne, of Paducah, for appellant. 

Ben S. Adams, of Paducah, for appellee. 


COLUMBIAN MUT. LIFE INS. CO. v. HAMLET. 
Court of Appeals of Kentucky. March 3, 1936. 


91 Southwestern Reporter (2d) 988. 
1. INSURANCE. 

Disability benefit payment held not indebtedness to insurer within life policy so 
as to be deductible from loan value of policy, and hence beneficiary could recover 
balance due upon insured’s death, where loan value without such deduction was 
sufficient to keep policy in effect until insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Zz. INSURANCE. 

Under life policy providing for payment of disability benefits in equal annual 
installments upon proof of continued disability, proceeds of policy were payable in 
lump sum and not in installments upon insured’s death, where only one report of 
disability was submitted and there was no proof that disability existed on anniversary 
of first disability payment. 

(For other cases, see Insurance, Dec. Dig. § 599.) 


Appeal from Circuit Court, Graves County. 

Action by Raymond B. Hamlet against the Columbian Mutual Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Webb & Webb, of Mayfield, for appellant. 

Holifield, McDonald & Boaz, of Mayfield, for appellee. 
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MUTUAL LIFE INS. CO. OF NEW YORK v. wea No. 33518. 
Supreme Court of Louisiana. Jan. 6, 
Rehearing Denied March 2, 1936. 
166 Southern Reporter 129. 
1. INSURANCE. 

Failure of insured to disclose to insurer in application for life policy that 
he had been treated for arthritis, or that he had visited two additional physicians, 
held not to vitiate policy, where insured had stated he was treated for “lumbago,” 
which term evidence showed was ordinarily used by laymen to describe arthritis, 
and the two physicians had treated him for same ailment as others whose names 
he had disclosed (Act No. 227 of 1916). 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal from Ninth District Court, Parish of Rapides; R. C. Culpepper, Judge. 

Suit by the Mutual Life Insurance Company of New York against Mrs. 
Emma S. Rachal, in which defendant filed a plea in reconvention. Judgment, 
for defendant, and plaintiff appeals. 

Affirmed. 

Frederick L. Allen, of New York City, Harold W. Hill, of Alexandria, and 
Montgomery & Montgomery, of New Orleans, for appellant. 

John R. Hunter & Son, of Alexandria, for appellee. 


TOLES v. METROPOLITAN LIFE INS. CO. No. 16246. 
Court of Appeal of Louisiana. Orleans. Feb. 24, 1936. 
166 Southern Reporter 172. 
1. INSURANCE. 


Insured’s heir must allege and prove that industrial life policy is payable to 
estate or to executor or administrator of insured to recover proceeds thereof. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

2. INSURANCE. 

Failure of petition by insured’s heir on industrial life policy to allege that policy 
was payable to estate or to executor or administrator of insured did not neces- 
sarily require dismissal of suit, since such allegation might possibly be made. 

(For other cases, see Insurance, Dec. Dig. § 629[2].) 

3. INSURANCE. ; ] 

Insured’s alleged sole heir must allege and show that she has obtained judg- 
ment of passession to recover proceeds of industrial life policy. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

4. INSURANCE. 

Failure of petition by insured’s sole heir on industrial life policy to allege that 
she had obtained judgment of possession did not necessarily require dismissal of 
suit, since such allegation might possibly be made. 

(For other caes, sée Insurance, Dec. Dig. § 629[{1].) 

Appeal from City Court of New Orleans; W. Alex. Bahns, Judge. 

Suit by Maxie Toles against the Metropolitan Life Insurance Company. From 
a judgment dismissing her suit on exception of no right of action, plaintiff appeals. 

Reversed and remanded, with directions. 

Charles J. Mundy, of New Orleans, for appellant. 


Spencer, Gidiere, Phelps & Dunbar ‘and Wood Brown, all of New Orleans, for 
appellee. 


WALKER v. SAFETY INDUSTRIAL LIFE INS. & SICK BEN. ASS'N, Inc. 
No. 16283. 


Court of Appeal of Louisiana. Orleans. March 9, 1936. 


166 Southern Reporter 500. 
1. INSURANCE. 

Under provisions of industrial life, accident, and health policy that insurer 
would pay one-half amount of death benefit for dismemberment or loss of sight 
resulting from “bodily injury through accidental means,” or, if such injuries dis- 
abled insured, insurer would pay indemnity not exceeding amount of death benefit, 
phrase “or if such injuries” held to refer to “bodily injury sustained through acci- 
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dental means,” so that insured was only entitled to disability payments not exceed- 
ing amount of death benefit, where disability did not fall within dismemberment or 
loss of. sight clauses. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

2. INSURANCE. 

Provision of industrial life, accident, and health policy that number of weekly 
benefits payable thereunder was limited to 20 in any 12 consecutive months held not 
to broaden schedule of indemnities covered by policy which limited liability of 
insurer to amount of death benefit. 

(For other cases, see Insurance, Dec. Dig. § 530.) 


Appeal from First City Court of New Orleans; W. Alex. Bahns, Judge. 

Suit by Alice Walker against the Safety Industrial Life Insurance & Sick 
Benefit Association, Inc. Judgment for plaintiff, and defendant appeals. 

Reversed, and suit dismissed. 

A. P. Tureaud, of New Orleans, for appellant. 

Johnston Armstrong, of New Orleans, for appellee. 


DEVINE v. NATIONAL LIFE & ACCIDENT INS. CO. OF NASHVILLE, 
TENN. No. 16322. 
Court of Appeal of Louisiana.’ Orleans. March 9, 1936. 
Rehearing Denied March 23, 1936. 
166 Southern Reporter 522. 
1. INSURANCE. 

Where life policy was issued and lapsed during life of statute requiring appli- 
cation of reserve to extended insurance for full amount, but insured died after 
amendment permitting insurer to apply reserve to paid-up insurance for life, policy 
held controlled by original statute, since provision of amendment as to effective 
date thereof, which followed original act, was clearly an error (Act No. 193 of 
1906; Act No. 57 of 1932; Rev. Civ. Code, art. 8; Const. 1921, art. 3, § 17). 

(For other cases, see Insurance, Dec. Dig. § 350[3].) 

2. INSURANCE. 

Statute permitting insurer to apply reserve value of lapsed life policy to 
purchase of paid-up insurance for life held not retroactive (Act No. 57 of 1932). 

(For other cases, see Insurance, Dec. Dig. § 350[3].) 


Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Action by George Devine against the Nafional Life & Accident Insurance 
Company of Nashville, Tennessee. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Porteous, Johnson & Humphrey and W. A. Porteous, Jr., all of New Orleans, 
for appellant. 

J. I. McCain, of New Orleans, for appellee. 


THOMPSON v. NEW YORK LIFE INS. CO. No. 5073. 
Court of Appeal of Louisiana. Second Circuit. April 3, 1936. 
166 Southern Reporter 863. 
1. INSURANCE. 

Evidence weld to support judgment awarding disability benefits under life 
policies providing benefits for permanent disability occurring before anniversary 
of policies nearest insured’s sixtieth birthday, notwithstanding that insured con- 
tinued to act as superintendent at iron works in limited manner after anniversary 
nearest sixtieth birthday, and that proof of disability showed date of disability 
as of date insured left employment. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. . 

Under life policies providing benefits for permanent disability occurring 
before anniversary of policies nearest insured’s sixtieth birthday, insurer held 
not liable for statutory penalties for refusal to voluntarily make payment where 
proof of disability showed that disability commenced after anniversary of 
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policies nearest insured’s sixtieth birthday, and after commencement of disability 
insured had returned to work as superintent at iron works (Act No. 310 of 1910). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from First Judicial District Court, Parish of Caddo; Cecil Morgan, 
Judge. 

On rehearing. 

Former opinion set aside, and judgment below amended and affirmed as 
amended. 

For former opinion, see 164 So. 491. 

Montgomery & Montgomery, of New Orleans, for appellant. 

Foster, Hall, Barret & Smith, of Shreveport, for appellee. 

TALIAFERRO, Judge. 

Plaintiff sued to recover disability benefits to which he claims to be entitled, 
and for the return of premiums paid, under the following provisions in each of 
two life insurance policies issued to him by the defendant on August 19, 1920: 

“Whenever the Company received due proof, before default in the payment 
of premium, that the insured, before the anniversary of the policy on which the 
insured’s age at nearest birthday is 60 years and subsequent to the delivery 
hereof, has become wholly disabled by bodily injury or disease so that he is and 
will be presumably, thereby permanently and continuously prevented from 
engaging in any occupation whatsoever for remuneration or profit, and that 
such disability has then existed for not less than 60 days * * * then— 

“1. Waiver of Premium.—Commencing with the anniversary of the policy next 
succeeding the receipt of such proof, the Company will on each anniversary 
waive payment of the premium for the ensuing insurance year, and, in any 
settlement of the policy, the Company will not deduct the premiums so waived. 
The loan and surrender values provided for under Sections 3 and 4 shall be 
calculated on the basis employed in said sections, the same as if the waived 
premiums had been paid as they became due. 

“2. Life Income to Insured.—One year after the anniversary of the policy next 
succeeding the receipt of such proof, the Company will pay the insured a sum 
equal to one-tenth of the face of the policy and a like sum on each anniversary 
thereafter during the lifetime and continued disability of the insured. Such 
income payments shall not reduce the sum payable in any settlement of the policy. 
The policy must be returned to the Company for endorsement thereon of each 
income payment. If there be any indebtedness on the policy, the interest thereon 
may be deducted from each income payment.” 

Taking the position that defendant acted without just and reasonable 
grounds in refusing voluntarily to make payments to him under said disability 
provisions, thereby forcing him to resort to the courts for relief, plaintiff seeks 
to have the penalties provided in Act No. 310 of 1910 (double indemnity and 
attorney’s fees) imposed. He alleges that on or about January 18, 1931, he 
became wholly and permanently disabled, within the meaning of said policy 
provisions, on account of chronic myocarditis and chronic bronchitis; that his 
physical condition grew progressively worse, and since January 17, 1932, he has 
been confined to his bed the greater part of the time, suffering from said 
diseases. He filed with defendant formal proof of claim to said benefits on 
February 19, 1932. 

Defendant denied any liability whatever to plaintiff, and submits that the 
purported proof of total and permanent disability furnished by him was insuf- 
ficient to bring his case within the stipulations of the policies, and therefore 
payments to him were refused. 

[1] We have again studied this record diligently and have reached the 
conclusion that our former judgment (164 So. 491), reversing the lower court 
and rejecting plaintiff’s demands, is erroneous. He is entitled to recover 
disability benefits. 

Plaintiff was born on June 25, 1871. The sixtieth anniversary of his birth 
fell on June 25, 1931. For him to recover under the limitations of the policies, 
it was necessary that disability become total and permanent on or before August 
19, 1931; this being the anniversary of the policies nearest his sixtieth birthday. 
However, it was not necessary that notice of disability or proof thereof be 
given or submitted to defendant prior to the sixtieth anniversary of his birth. 
The only requirement in this regard is that defendant must be provided with 
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proof of such disability before default in payment of a premium. We do not 
understand that there is now any issue on these questions. 

Plaintiff became superintendent of the W. K. Henderson Iron Works & 
Supply Company of the city of Shreveport, in January, 1914. He ceased to 
act in that capacity on November 10, 1931, at which time, and for some two 
years prior, the company’s affairs were in the process of liquidation through 
receivers. It is because he, in a limited way, performed his duties as superin- 
tendent from January 18, 1931, to November 10, 1931, and was paid a salary 
therefor by the receivers, that defendant resists his claim for disability pay- 
ments. If his disability only arose at the time he severed relations with the 
company or thereafter, he would not be entitled to recover under the restrictions 
of the policy contract. 

Plaintiff contracted influenza in January, 1931. This confined him to bed 
for nearly three weeks. When his physical condition warranted, his wife carried 
him to Dr. C. R. Gowen, a specialist in diagnosing and treating chest conditions, 
for examination. He was then, and on subsequent examinations, found to be 
suffering with chronic myocarditis (heart disease) and chronic bronchitis. He 
was advised by Dr. Gowen to quit work and adopt a life of restfulness. Dr. 
Gowen’s testimony, wholly uncontradicted except in the minor respect we 
shall hereinafter discuss, is clear and convincing. Its probative weight, in so 
far as expert testimony of this character may do so, is sufficient to establish 
plaintiff's contention of total disability, within the terms of the policy, as of 
January 18, 1931, and thereafter. It is supported by an abundance of lay testi- 
mony. In the course of his testimony, Dr. Gowen said: 

“Q. Chronic myocarditis; what is that? A. That means chronic changes in the 
heart muscle cells. This may be due to any number of causes and it occurs in 
middle life or past middle life and usually once it is started, it is progressive with 
intermittent changes of improvement by complete rest, while on slight exertion, it 
increases. 

“Q. In Mr. Thompson’s case, did it progress or get better? A. It progressed 
steadily. 

“Q. Did he consult you in regard to going back to work? A. He did not. 

“Q. Did you advise him in regard to going back to work? A. I advised him 
very strongly against it. 

“Q. Doctor, I will ask you, after your examination, in the light of your expe- 
rience, if in January, 1931, Mr. Thompson was wholly disabled by virtue of the 
chronic myocarditis and chronic bronchitis and a steady progress prevented him in 
engaging in any occupation whatsoever, for remuneration or profit? A. I considered 
him so and time has proven it. 

“Q. You say that time has proven it? A. Yes, sir. 

“OQ. In what way? A. In his ability to move fast enough, walk around, and 
carry on the ordinary duties of life and by constant rest, has been a temporary 
improvement at times. 

“Q. Doctor, did you rather vigorously protest about his doing any work, in 
rather strong language? A. Yes, sir. 

“Q. What, exactly did you tell him? * * * A. Well I told him that I thought 
he would be foolish, with a handle on it, to exert himself by doing any work. Any 
heart in the condition of his would not stand any strain without impairing it. At 
one time, I think or twice, I refused to treat him on that account. 

“Q. You told him that without cooperation, that you could not do him any 
good? A. Yes, sir; that was exactly it. 


“Q. Would you say that in August, 1931, that he was able to do any work oi 
any reasonable character? A. He was not. * * * 


“Q. In other words, you are prepared to say that he was wholly and perma- 
nently disabled, for the rest of his life, from carrying on any occupation of a 
gainful profit? A. Yes, and it kills 75%.” 

Plaintiff suffered a complete breakdown in January, 1932, which forced him to 
bed for eleven months. When this case was tried on December 6, 1934, it was 
expressly admitted by defendant that he was then wholly and permanently disabled. 

On February 15, 1932, when plaintiff filled out and signed the “insured’s state- 
ment,” a form blank provided by defendant, to the following question, “From what 
date has your disability prevented you from engaging in any occupation whatever 
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for remuneration or profit? He answered, “11-10-31,” meaning November 10, 1931. 
To other material questions, he answered, “see doctor’s report.” The doctor’s report 
clearly disclosed that the condition of total disability at least was present in January, 
1931. By answering the question as he did, plaintiff explains that he meant to say 
that his earning capacity totally ceased on November 10, 1931, and from that date on 
he received no salary or income. He offers a very reasonable explanation for 
having continued to render a limited measure of service to his old employer, subse- 
quent to January 18, 1931, in spite of his physician’s warning. After repeating 
that Dr. Gowen told him he had been a good piece of machinery, but was worn 
out and if he wanted to live he would have to quit work, he testified: 

“* * * But like the majority of men who like to carry on, I had been with the 
W. K. Henderson Iron Works & Supply Company so long, I thought that I should 
render their business what service I could, to help them and do all I could with the 
company. I felt like that was my duty; to stay with the ship as long as it was 
afloat, although I woud have liked to have taken Dr. Gowen’s advice and I have 
paid the penalty for not doing so. I did what I could to help retain the business. 
xe xe” 

Plaintiff’s solicitude for the welfare of a business he had helped to build up and 
carry on for nearly twenty years, and his fidelity to what he deemed to be the best 
interest of his employer, are readily appreciated. His self-abnegation, while highly 
indiscreet as subsequent events proved, reflects a spirit of altruism always com- 
mendable in mankind. In our original opinion, we said: 

“The record discloses that plaintiff was not as alert after January, 1931, as he 
had been prior thereto, and, instead of visiting the foreman in the plant to give 
orders and directions, on many occasions he would have them come to his office; and 
when he would visit the different departments, and have to climb a stairway, he 
would be out of breath and forced to sit down to regain his composure. It also 
discloses that plaintiff did not have to continue his work in order to earn a living, 
as his salary would have been paid whether he worked or not. It is also shown 
that had he been a stranger to the company, he would not have been employed in 
the condition he was.” 

This is a correct summary of undisputed testimony bearing upon the points 
mentioned. He was only able to function as superintendent with the assistance of 
his associates, whose normal duties did not demand that they do so; and at serious 
risk of precipitating physical collapse to himself, a collapse which did overtake him 
a short time after leaving the company. 

We do not think that had plaintiff not resumed work with his employer after the 
attack of influenza in January, 1931, at which time his true physical condition was 
ascertained, he would have experienced any serious difficulty in convincing his 
insurer of his right to claim and receive disability benefits under the policy pro- 
visions. The serious heart ailment indubitably created a condition which impera- 
tively demaded that if plaintiff wished to prolong his life and not experience a 
breakdown which would reduce him to a condition of helplessness, he should 
abstain from the performance of any service or labor for a livelihood. Now, can 
it be said in reason that because of his imprudence, in the light of the facts and 
circumstances of the case, he has forfeited a right to which he was clearly entitled 
prior to the resumption of work after January, 1931? We do not think so. 

Certainly it may correctly bé said that from and after January, 1931, plaintiff 
was unable to do substantially all the material acts necessary to the prosecution 
and discharge of the duties of his employment “in substantially his customary and 
usual manner.” His condition was such that “common care and prudence required 
him to desist from transacting any such business,” in order to not seriously aggra- 
vate his condition and shorten his life. By not observing the rule here laid down, he, 
as they say, “has paid the price” of his imprudence. Crowe v. Equitable Life 
Assurance Soc., 179 La. 444, 154 So. 52; Boughton v. Mutual Life Insurance Co., 
183 La. 908, 165 So. 140; Cates v. New York Life Insurance Co. (La. App.) 159 
So. 172; Smith v. Mutual Life Insurance Company, 165 So. 498, recently decided 
by this court. 

[2, 3] We do not think the facts of this case warrant the imposition of the 
penalties of Act No. 310 of 1910. Plaintiff’s answer to the question in the “insured’s. 
statement,” above referred to, and the fact that after convalescing from the flu in 
January, 1931, he returned to work and was thereafter paid a salary, furnished the 
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insurer “just and reasonable grounds such as to put a reasonable and prudent man 
on his guard,” for not amicably complying with his demands. Any prudent business 
man, with the facts before him, would conclude that prior to November 10, 1931, 
plaintiff was not disabled to the extent that he was entitled to the benefits provided 
in the policies. Penal statutes should be strictly construed always, and their 
drastic provisions enforced only when the facts clearly warrant such being done. 

Plaintiff is entitled to recover $264.04, the amount of premiums paid by him, and 
one-tenth of the face of the two policies, or $300. 

For the reasons herein assigned, the judgment appealed from is amended by 
reducing the amount thereof to $564.04, and, as thus amended, it is affirmed, with 
costs. 


DOMINIQUE v. WASHINGTON NAT. LIFE INS. CO. No. 16080. 
Court of Appeal of Louisiana. Orleans. March 9, 1936. 
Rehearing Denied March 23, 1936. 
166 Southern Reporter 628. 
1. INSURANCE. 

Policy insuring against disability from accident and sickness and resulting death 
from accident in consideration of one premium and also granting $100 insurance 
against sickness resulting in death in consideration of another premium was divisible 
and as to the $100 clause constituted “industrial life insurance” within statute 
requiring insurer to give thirty days’ notice before lapsing policy (Act No. 286 of 
1926; Act No. 65 of 1906, as amended by Act No. 240 of 1916). 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

On Petition for Rehearing. 
2. INSURANCE. 

Valid insurance policies may be divisible where there are separate premiums 
paid for different classes of insurance. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

Appeal from First City Court of New Orleans; Val J. Stentz, Judge. 

Action by Lonnie Dominique against the Washington National Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Norman & McMahon and Harold M. Rouchell, of New Orleans, for appellant. 

Hugh M. Wilkinson, Harry Nowalsky, and Geo. M. Leppert, all, of New Orleans, 
for appellee. 


McTAGUE v. LIFE INS. CO. OF VIRGINIA. No. 16059. 
Court of Appeal of Louisiana. Orleans. March 23, 1936. 
166 Southern Reporter 663. 
INSURANCE. 


Provision in industrial life policy that agent was not authorized to make, alter, 
or discharge contracts held ineffective to preclude recovery where insurer, by 
requesting insured to have a medical examination, and to continue to pay premiums, 
actively participated with agent in extending smaller policy pending issuance of a 
larger one. 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 

Appeal from Civil District Court, Parish of Orleans; Michel Provosty, Judge. 

_ Suit by Mrs. Florence McTague against the Life Insurance Company of Vir- 
ginia. From a judgment awarding plaintiff less than she sought to recover, she 
appeals. 

Reversed and remanded. 

Curtis, Hall & Foster, of New Orleans, for appellant. 

Eug. McGivney and Solomon §. Goldman, both of New Orleans, for appellee. 

WESTERFIELD, Judge. 

This is a suit by Mrs. Florence McTague, the beneficiary of a policy of indus- 
trial life insurance issued on the life of Roy T. Scheffield, in which the sum of 
$1,000, twice the face value of the policy, is claimed under the double indemnity 
feature thereof. The defendant filed an exception of no cause of action, which was 
maintained below, but, strangely enough, judgment was at the same time and in 
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the same judgment awarded plaintiff on the merits for $234, as appears by the 
following : 

“* * * Tt is ordered that the said exceptions be maintained and, accordingly, 
that plaintiff’s demands as set forth in her original petition be rejected 

“And defendant, through its counsel, having admitted in open court an indebt- 
edness to the plaintiff in the sum of Two Hundred and Thirty-four and 00/100 
($234.00) Dollars under plaintiff’s supplemental and amended petition 

“It is ordered, adjudged and decreed that there be judgment herein in favor of 
plaintiff, Mrs. Florence McTague, wife of C. G. Holifield, and against defendant, 
the Life Insurance Company of Virginia, in the sum of Two Hundred Thirty-Four 
and 00/100 ($234.00) Dollars. * * *” 

Plaintiff has appealed. In this court, during oral argument, counsel for 
defendant has made the further admission that there should be judgment on the 
merits in favor of plaintiff for the full face value of the policy, or $500, contesting 
only the claim of plaintiff for double indemnity. The argument and briefs filed in 
this court covered many points which do not appear to have been passed upon by 
the trial judge, whose judgment appears to us to be most unusual, as we do not 
understand how, in dismissing the suit of plaintiff upon the ground that it discloses 
no cause of action, he could, at the same time, award judgment upon the merits for 
$234 based upon the oral admission of counsel for defendant during the argument 
of the exceptions that such sum was due plaintiff. 

In our opinion the only question which we should at this time consider is the 
exception of no cause of action. We find that the petition alleges the following 
facts: 

On October 24, 1927, the defendant insurance company issued a policy of life 
insurance to Roy T. Scheffield which was subsequently amended by a circular issued 
by defendant so as to provide for double indemnity. The policy provided for the 
payment of a weekly premium of 52 cents and all weekly premiums were promptly 
and regularly paid for a period of 6% years, or through the month of October, 
1933. In the month of August a Mr. Black, an agent of defendant, induced Schef- 
field to apply for a larger policy and assured him that the value of his present 
policy could be used for the payment of the premiums on the the larger policy for 
18 months or two years after it issuance. Scheffield was told that no medical 
examination would be required, and, shortly after the application was signed, left 
the city of New Orleans for New Iberia, as he was required to do by his employer. 
Black informed Scheffield that no further premiums need be paid upon the small 
policy, which wold be maintained in full force and effect until the new policy was 
issued. In October, 1933, while the insured was in New Iberia, Black informed 
petitioner, the beneficiary of the policy, that for some unknown reason the insur- 
ance company insisted upon a medical examination and obtained the address of 
Scheffield for the purpose of having the examination made by some physician near 
New Iberia, La. Subsequently, Mr. O’Neal Barrett, manager of the defendant com- 
pany at Baton Rouge, La., informed the insured that the company desired him to 
come to Baton Rouge for the purpose of having an examination, but, due to a 
change in employment, insured was unable to go. On October 9, 1933, Black made 
another visit to petitioner, the insured being out of town, and obtained the sum of 
$1.04 to cover two weeks’ additional premiums upon the ground that defendant 
insurance company had informed Black that this sum was necessary in order to 
keep the smaller policy in force pending the issuance of the larger one, at the same 
time assuring petitioner that there would be no difficulty in the issuance of the 
larger policy. On December 22, 1933, Scheffield, while en route to New Orleans 
for the express purpose of undergoing a medical examination, was injured in an 
automobile accident which occurred near Franklin, La., and was removed to the 
Baptist Hospital in New Orleans, where he died on December 24, 1933. 


The basis of the exception of no cause of action is the following clause in the 
policy, which, incidentally, was not attached to the petition, but, apparently by 
mutual consent, has been considered in connection therewith: “10th. Alterations and 
Waivers—Agents (which term includes District Managers and Assistant District 
Managers) are not authorized to make, alter or discharge contracts or waive for- 
feitures, * * *” 


The argument is made that in view of this provision of the policy, Black, the 
agent of the insurance company, was without authority to extend the smaller policy 
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pending the issuance of the larger policy. The clause is said to have been approved 
as valid in many jurisdictions, particularly in Louisana. Shuff v. Life & Casualty 
Ins. Co., 164 La. 741, 742, 114 So. 637. Without discussing whether the clause 
referred to would so restrict the authority of the agents of defendant as to invali- 
date the transaction relied upon here, concerning which we express no opinion, we 
find the facts alleged in the petition to involve the principal as well as the agent, for 
it is made to appear that the company was actively participating in the transaction 
and from time to time instructing its agents in New Orleans and Baton Rouge in 
the steps to be taken to bring about the exchange of policies. The clause relied on 
cannot affect a situation of this kind. The exception of no cause of action was 
improperly maintained and the case must be remanded to the district court for 
trial upon the merits. 

The other questions which are presented in the briefs of counsel and which 
were argued on the trial of the case need not be considered at this time. 

For the reasons assigned, it is ordered that the judgment appealed from be, and 
it is, reversed, the exception of no cause of action overruled, and this cause 
remanded to the Civil District Court for the parish of Orleans for further pro- 
ceedings according to law and consistent with the views herein expressed. 

Reversed and remanded. 

McDANIEL v. EQUITABLE — SOC. OF THE UNITED STATES. 
o. 5220. 
Court of Appeal of Louisiana. Second Circuit. April 3, 1936. 
166 Southern Reporter 889. 
INSURANCE. 


Group insurer’s acceptance of premium, payable monthly in advance, remit- 
ted on July lst by employer in amount covering all its employees jield not to 
estop insurer from asserting provisions of policy terminating insurance auto- 
matically on discontinuance of employee’s required contributions or termination 
of employment as against beneficiary of employee who was discharged on July 
7th and died on July 30th, where employee made no offer to pay July premium. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Apgeal from First Judicial District Court, Parish of Caddo; T. F. Bell, 
Judge. 

Suit by Annie Lou McDaniel against the Equitable Life Assurance Society 
of the United States. From a judgment rejecting her demands, plaintiff appeals. 

Affirmed. : 

Milton E. Johns, of Shreveport, for appellant. 

D. C. Scarborough, Jr., of Shreveport, for appellee. 


BORAN v. NEW YORK LIFE INS. CO. No. 22. 
Supreme Court of Michigan. March 2, 1936. 
265 Northwestern Reporter 485. 
1. INSURANCE. 


Misrepresentations in application for life policy as to former medical attention 
and hospitalization are sufficient to avoid liability on policy. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


2. INSURANCE. 

Evidence held insufficient to justify judgment for beneficiary on life policy, 
where insured withheld information regarding his injury while employed, his visits 
to hospital, and consultations with physician shortly prior to insured’s application 
for life policy, notwithstanding contrary findings by two successive juries. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Wayne County; Arthur Webster, Judge. 

Action by Ida Boran against the New York Life Insurance Company. Judgment 
for the plaintiff, and defendant appeals. 

Reversed. 

Argued before the Entire Bench. 

Thomas A. E. Weadock, of Detroit, for appellant. 

Hanley & Wolfe and Samuel Katzman, all of Detroit, for appellee. 

Toy, Justice. 
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Plaintiff, as beneficiary under an insurance policy issued by defendant, insuring 
the life of one Mike Jotko, brings this action, after the death of the insured, to 
recover the amount of the policy. In the court below plaintiff had judgment, and 
defendant appeals. 

The insured made application for insurance on February 6, 1933, and his applica- 
tion was made part of the policy, which policy was issued by the defendant on Feb- 
ruary 15, 1933, in the amount of $1,500. The application contained, among others, 
the following questions and answers: 

“7. A. Have you ever had any accident or injury or undergone any surgical 
operation? No. 

“B. Have you ever been under observation or treatment in any hospital, asylum 
or sanitarium? No. 

“8. Have you ever consulted a physician or practitioner for or suffered from 
any ailment or disease of: 

“A. The brain or nervous system? No. 

“B. The heart, blood vessels or lungs? No. 

“C. The stomach or intestines, liver, kidneys or bladder? No. 

“10. Have you ever consulted a physician or practitioner for any ailment or 
disease not included in your above answers? No. 

“11. What physicians or practitioners, if any, not named above, have you con- 
sulted or been examined or treated by within the past five years? None.” 

The insured died on June 4, 1933, from primary carcinoma of the liver and 
generalized arteriosclerosis. After his death, plaintiff made demand upon defendant 
for payment under the policy, whereupon defendant wrote plaintiff, under date of 
July 26, 1933, that it elected to rescind the insurance contract because the insured 
had failed to disclose, in his application for insurance, certain material facts as to 
his insurability. 

At the trial in the court below, defendant submitted testimony to the effect that 
the answers to the questions, as above set forth, were false; that the insured, 
within the year prior to his application for insurance, had suffered an accident and 
injury at his place of employment; that an application had been made for compen- 
sation insurance therefor; that the insured had been at the Evangelical Deaconess 
Hospital, in Detroit, on October 6 and 8, 1932, for diagnosis and treatment; that at 
the aforementioned hospital, on the dates stated, insured had consulted with a 
physician; that on February 10, 1933, insured had made a signed statement to an 
investigator for an insurance company that carried the workmen’s compensation 
insurance for his employer, that he had sprained his back on September 30, 1932, 
while working at his place of employment and that he had stated therein: “I was 
unable to work for two or three days. The company didn’t tell me to see a Dr. but 
I went to the Deaconess Hospital three times.” 

The case was submitted to the jury upon four special questions, as follows: 

“1. Did Mike Jotko of 754 Elmwood Avenue, Detroit, have an accident or 
injury to his back on September 30, 1932, which he described to Harold E. Hardies 
(the investigator for the insurance company)? (Answer ‘yes’ or ‘no.’) 

“2. Was Mike Jotko of 754 Elmwood Avenue, Detroit, under observation or 
treatment at the Deaconess Hospital, in Detroit, either on October 6th or 8th, 1932, 
or both dates? (Answer ‘yes’ or ‘no.’) 

“4. Did Mike Jotko of 754 Elmwood Avenue, Detroit, consult Dr. Albert C. 
Hamburger on October 8th, 1932, at Deaconess Hospital? (Answer ‘yes’ or ‘no.’)” 

The jury in its special verdict answered “no” to each of the foregoing questions. 

Defendant claims that the verdict was against the overwhelming weight of the 
evidence. 

Two trials were had in the court below. At the first trial, there was submitted 
practically the same evidence as narrated above, the same special questions were 
submitted to the jury, and the jury answered “no” to each of them. The trial court 
set that verdict aside as against the overwhelming weight of the evidence, and 
granted a new trial. After a similar verdict had been returned as a result of the 
new trial, defendant moved for judgment non obstante veredicto. In his opinion, 
denying that motion, the trial judge said: 

“The jury (in the first trial) answered all the special questions against the con- 
tention of the insurance company and in favor of the plaintiff. The court was of 
the opinion that the answers indicated that the jury were simply interested in the 
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welfare of the plaintiff, and that the weight of the evidence was contrary to the 
answers given, and accordingly set aside the verdict of the jury and ordered a new 
trial.” 

“The case was tried a second time before a jury with an almost identical 
result, * ¢ & 

“With reference to the answers to questions 2, 3, and 4, which dealt with the 
visit of deceased to the Deaconess Hospital and his consultation with Doctor Ham- 
burger on two different occasions there, I may say that if the court had been called 
upon to answer those questions the answers would have been the reverse of those 
given by the jury.” 

The learned trial judge further stated: “While I have very freely expressed 
my opinion that if the court were called upon to answer questions 2, 3 and 4 they 
would have been answered the reverse of the answers given by the jury, neverthe- 
less, as I have said previously, I do not feel that the court should set aside this 
finding of the jury, since it is not the first but the second time the same result was 
reached by entirely different juries.” 

{1, 2] Without doubt, affirmative answers to questions 2, 3, and 4 above quoted 
would be sufficient to avoid the policy in question. New York Life Insurance Com- 
pany v. Bahadurian, 252 Mich. 491, 233 N. W. 390; Metropolitan Life Insurance 
Company v. Carter, 252 Mich. 432, 233 N. W. 370; Bellestri-Fontana v. New York 
Life Insurance Company, 234 Mich. 424, 208 N. W. 427. On the other hand, the 
negative answers of the jury to the questions submitted by the court, if correct, 
fix the liability of defendant. It therefore becomes important to decide the question 
submitted to us by the defendant; namely: Was the verdict against the great weight 
of the evidence? A. Careful examination of the record convinces us that it was. 

The testimony shows that the insured withheld from the defendant all informa- 
tion regarding his injury at his place of employment, his visits to the Evangelical 
Deaconess Hospital, and his consultations with a physician on October 6 and 8, 
1932, all of which took place within four months prior to his application for insur- 
ance. The plaintiff offered testimony, in rebuttal, attempting to show that the 
insured was not at the hospital on the 6th and 8th of October, 1932, but such testi- 
mony was vague and evasive, and was insufficient to meet or overcome the very 
direct and unimpeached testimony to the contrary, produced by defendant. 

The trial judge stated, in effect, that, because two different juries had arrived 
at the same verdict, he did not feel that he should disturb it. However, we cannot 
see any force to the argument that, because a jury twice found the same verdict, 
any more weight would thereby be added to the evidence. 

The verdict being against the great weight of the evidence, the judgment will 
be reversed and a new trial granted, with costs to defendant. 

North, C. J., and Fead, Wiest, Butzel, Bushnell, Sharpe, and Potter, JJ. 


CURTH et ux. v. NEW YORK LIFE INS. CO. No. 27. 
Supreme Court of Michigan. March 2, 1936. 
265 Northwestern Reporter 749, 
1. INSURANCE. 


In action on life policy where death has occurred from unnatural causes, 
there is presumption against suicide. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 
2. INSURANCE. ; 

In action on life policy, where testimony is offered to rebut presumption 
against suicide, presumption disappears and is not to be treated as evidence by 
‘ury in reaching verdict. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 
3. INSURANCE. | ; ae ; 

In action on life policy, burden on issue of suicide rests upon insurer, which 
must meet such burden by preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 
4. INSURANCE. , - 

In action on life policy, where evidence shows only reasonable hypothesis is that 
of suicide, court may take case from jury and direct verdict in favor of insurer. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 
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5. INSURANCE. 

In action for double indemnity under life policy, whether insured who was found 
in his bed with bullet wound in chest committed suicide held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Circuit Court, Hillsdale County; Mark V. Taylor, Judge. 

Action by Edward Curth and another against the New York Life Insurance 
Company. From an adverse judgment, the defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Merton Fitzpatrick, of Hillsdale, and Adams, Van Horn & Bloem, of Kala- 
mazoo, for appellant. 

Samuel B. Keene, of Detroit, and Chandler & Culver, of Hudson, for appellees. 


EWALD v. AMERICAN NAT. INS. CO. No. 50. 
Supreme Court of Michigan. March 2, 1936. 
265 Northwestern Reporter 774. 
1. INSURANCE. 


Life policy must be read as a whole, and provision affecting a particular con- 
dition must be applied to modify provision partially covering condition. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Provision in life policy that upon insured’s default premium could be charged 
as a loan and policy continued as if premium had been paid in cash held not to entitle 
insured to extended insurance after cash value of policy had been exhausted to pay 
premiums, and hence beneficiary could not recover where no reserve was available 
for extended insurance when policy lapsed. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 


Appeal from Circuit Court, Wayne County; Allan Campbell, Judge. 

Action by Phebe J. Ewald (Balyeat) against the American National Insurance 
Company. From a judgment for defendant on summary motion, plaintiff appeals 

Affirmed. 

Argued before the Entire Bench. 

Owen Rippey, of Detroit (Elmer G. Rice, of Detroit, of counsel), for appellant. 

Lightner, Crawford, Sweeny, Dodd & Toohy, of Detroit (George D. Haller, 
of Detroit, of counsel), for appellee. 

Fea, Justice. 

In action on a life insurance policy, defendant had judgment on summary 
motion, the pleadings disclosing no issue of fact. 

November 11, 1925, defendant issued its policy for $1,000 to Adolph O. Ewald, 
in which plaintiff was named as beneficiary. The insured paid premiums in cash 
to February 11, 1930. Thereafter, in accordance with request of the insured in his 
application, defendant charged premiums as loans against the policy until June 13, 
1933, when the cash value became exhausted. Insured died November 23, 1933. 


The “Premium Loan” clause of the policy provided for the charge of premiums 
as loans when requested by insured and “If the premium is so charged, this policy 
will be continued in force the same in all respects as though the premium paid by 
said loan had been paid in cash,” etc. 


The policy also provided “Guaranteed Surrender Options,” after three years’ 
premiums had been paid, by way of surrender of the policy and the insured taking 
(a) the cash value, equal to the loan value; (b) paid up insurance; or (c) extended 
term insurance for the face amount of the policy, as set out in tables. It also 
provided “Automatic Non-forfeiture Benefit,” upon which plaintiff bases her case, 
and which reads: “If this Policy is not continued in force by the payment of pre- 
miums either in cash or by the operation of the premium loan provisions herein, and 
if the Insured prior to the expiration of the grace period has not requested one of 
the Options as provided above, the Company, at the expiration of said grace period 
corresponding to any unpaid premium, without action on the part of the Insured but 
under the same conditions which would otherwise entitle the Insured to one of the 
Options above set forth, will continue the insurance as Extended Term Insurance 
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as per Option No. 3 above for such amounts as would have been in force had the 
payment of premium been continued.” 

Plaintiff contends that as the premium loans continued the policy in force in all 
respects as though the premiums had been paid in cash, the extended term insurance 
automatically applying to the policy was for the term shown in the table, computed 
as of June 13, 1933. 

Plaintiff's construction of these provisions of the policy is logical, but the result 
in this case would be startling. It would mean that, although all the cash value of 
the policy which had accrued in February, 1930, was used to continue the policy in 
force, plaintiff, on June 13, 1933, had the option of surrendering the policy and 
taking not only the cash value (or insurance purchased by it) for which he had 
actually paid, but also an increased cash value (or insurance) computed upon the 
subsequent premiums paid by exhausting the original cash value. He could eat his 
cake and have it, too. This result also is logical and must prevail were it not for 
other provisions of the policy. 

[1] Like most other insurance contracts, the policy is divided into subjects, each 
governing a specific condition. It must be read as a whole and a provision affect- 
ing a particular condition be applied to modify a provision covering the condition 
only partly. Also, the automatic extended insurance clause requires such applica- 
tion because the benefit thereunder depends upon the “conditions which would other- 
wise entitle the insured to one of the options above set forth.” 

Plaintiff's contention ignores the “Indebtedness” clause, which reads: “If this 
policy shall lapse and there shall be an indebtedness hereon, the said indebtedness 
will be deducted from the Cash Value of the Policy at date of default, and the 
balance will be (A) paid to the Insured in cash or (B) applied to the purchase of 
Paid-up Insurance, or (C) applied to extend the face amount of the insurance 
hereunder, at the option of the said Insured.” 

[2] The plain purport of this clause is that the original policy lapsed on non- 
payment of premium, its original rights and obligations ceased, and, in lieu thereof, 
an alternative became effective. In case of lapse, the indebtedness is charged against 
the cash value and only the balance in cash or in such amount of paid-up insurance 
or such period of extended insurance as the balance of the cash value would pur- 
chase, could be taken by the insured under the options. As in this case the charge 
of indebtedness against the cash value left no balance of cash value, there was 
nothing to purchase extended insurance. Consequently, the policy was not in force 
in any respect at death of the insured. 

If, as suggested by plaintiff’s counsel, she doubts that the reserve was wholly 
exhausted by the premiums loaned, as pleaded by defendant, she should have set up 
the fact in denial of defendant’s answer. 

Judgment affirmed, with costs. 

North, C. J., and Wiest, Butzel, Bushnell, Sharpe, Potter, and Toy, JJ., concur. 


EISEN v. JOHN HANCOCK MUT. LIFE INS. CO. No. 18472. 
Kansas City Court of Appeals. Missouri. Jan. 27, 1936. 
Rehearing Denied Feb. 17, 1936. 
91 Southwestern Reporter (2d) 81. 
1. INSURANCE. 

Under master group policy issued to employer’s association providing that 
employees were automatically insured and that omission of employer to send name 
of eligible employee to insurer should not invalidate insurance on life of such 
employee, issuance of individual policies to employees held not required in order 
that there be insurance on individual employee. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

2. INSURANCE. 

Master group policy providing that employees of members of employer’s asso- 
ciation were automatically insured and that omission of employer to send name of 
employee to insurer should not invalidate insurance on life of such employee, held 
not to require application by individual employees, notwithstanding provision that 
employees would be insured upon making application. 


(For other cases, see Insurance, Dec. Dig. § 156[1].) 
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3. INSURANCE. 
Policy will be construed against insurer and in favor of insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Where insurance contract is ambiguous, court will look to conduct of parties to 
find if they have put their own construction on it when acting thereunder. 

(For other cases, see Insurance, Dec. Dig. § 154.) 

5. INSURANCE. 

Master group policy providing that employees of members of employer’s asso- 
ciation should be automatically insured and that master policy, application of 
employer and application of individual employee, if any, should constitute contract 
held to provide that employee was automatically insured, but had right to formally 
apply for policy, whereupon individual application became part of contract, but that 
in absence thereof application of employer and master policy would constitute con- 
tract. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

6. INSURANCE. 

Master group policy insuring employees of members of employer’s association 
is contract by insurer and employer for benefit of third party, and employee or his 
beneficiary is entitled to sue thereon when employee comes under provisions of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 624[2].) 

7. INSURANCE. - 

Group policy on lives of employees of member of employer’s association held 
gift to such employees for whom employer paid premiums which would be presumed 
to have been accepted by employee, although he was ignorant of its existetce, since 
it was beneficial to him. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

8. INSURANCE. ; s 

In action on group policy insuring emplayees of member of employer's benefit 
association, evidence supported judgment for plaintiff on ground that deceased 
employee was automatically insured under master policy three months after date of 
employment. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

9. INSURANCE. . , 

In action on group policy insuring lives of employees of member of employer s 
association, evidence held to establish payment of premium by employer sufficient 
to cover insurance on all employees, including employee for whose death payment of 
insurance was sought. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


10. INSURANCE. 

Employee whose regular employment was terminated when replaced by another 
employee, but who did not entirely sever connection with employer, held not 
“employee” within provision of master life policy insuring employees of member 
of employer’s association, so that premiums paid by employer thereafter were for 
new rather than old employee. 


(For other cases, see Insurance, Dec. Dig. § 156[1].) 


Appeal from Circuit Court, Jackson County; Emory H. Wright, Judge. 

Suit by Ike Eisen, administrator of the estate of Morris Eisen, deceased, against 
the John Hancock Mutual Life Insurance Company. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

Meservey, Michaels, Blackmar, Newkirk & Eager, of Kansas City, for appellant. 

Frank H. Backstrom, of Kansas City, for respondent. 
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WILLIAMS v. WASHINGTON NAT. INS. CO. No. 23479. 
St. Louis Court of Appeals. Missouri. March 3, 1936. 
Motion to Modify Opinion and Rehearing Denied March 20, 1936. 
91 Southwestern Reporter (2d) 131. 
1. INSURANCE. 


Stamping of date, two days later than than on which life insurance policy was 
delivered to insured, in attestation clause after printed words, “the said * * 
insurance company has * * * signed and delivered this policy on,” held easeees 
error, which may be disregarded in passing on contention that policy did not become 
effective until date stamped after insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

2. INSURANCE. ws 

Actual delivery of life insurance policy is presumed to be unconditional and to 
give effect thereto as completed contract, in absence of contrary evidence. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

3. INSURANCE. ; 

Life insurance policy became effective when it was unconditionally delivered to 
insured and premium collected from him by insurer’s agent on day before insured’s 
death, in absence of evidence of anything said or done respecting postponement of 
effective date at such time. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

4. INSURANCE. 

Condition in life insurance policy that insured must be in sound health when 
policy is issued to render insurer liable thereon is controlled by statutory provision 
that no misrepresentation in obtaining policy shall be deemed material or render 
policy void, unless matter misrepresented contributed to contingency on which policy 
was to become due (Mo. St. Ann. § 5732, p. 4373). 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

5. INSURANCE. 

Plaintiff’s testimony in action on life insurance policy and undisputed fact that 
insured engaged regularly in hard manual labor as railroad section hand held suffi- 
cient to make fact issue for jury as to whether he was in sound health when policy 
was delivered. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

6. INSURANCE. 

Coroner's certificate that insured died “from natural causes, probably coronary 
embolism,” and testimony of only medical witness, who never saw insured living o1 
dead and admitted impossibility of ascertaining ‘catise of death without autopsy, 
which was not performed, held insufficient to prove insured’s misrepresentation of 
soundness of his health when policy was issued. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

7. INSURANCE. 

Burden rested on defendant in action on life insurance policy to prove insured’s 
alleged misrepresentation of soundness of his health when policy was delivered. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Appeal from St. Louis Circuit Court; Claude O. Pearcy, Judge. 

“Not to be published in State Reports.” 

Action by Viola Williams against the Washington National Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Martin Farrow, of St. Louis, for appellant. 

Milton C. Lauenstein and John G. Scharr, both of St. Louis, for respondent. 


COBURN v. METROPOLITAN LIFE INS. CO. No. 5607. 
Springfield Court of Appeals. Missouri. March 3, 1936. 
91 Southwestern Reporter (2d) 157. 
INSURANCE, 


Insured’s failure to give written notice of injury until four years, seven months, 
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and three days after injury held to preclude recovery of disability benefits under 
group life policy, in absence of eyidence showing excuse’ for noncompliance with 
provisions of policy fixing time for giving notice and for instituting suit. 


(For other cases, see Insurance, Dec. Dig. §§ 539[1], 622[1].) 


Appeal from Circuit Cou:t, Dunklin County; J. V. Billings, Judge. 

Action by Robert B. Coburn against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Judgment reversed. 

Oliver & Oliver, of Cape Girardeau, and Leroy A. Lincoln, of New York City, 
for appellant. 

John A. McAnally, W. L. Proffer, and Bradley & Noble, all of Kennett, for 
respondent. 

SmirTH, Judge. 

This is an action on an insurance policy, insuring plaintiff against total and per- 
manent disability. Plaintiff contends that he was, at the time of his injury, in the 
employ of the Chevrolet Motor Company at Flint, Mich. His home was at Holly- 
wood, in Dunklin county, Mo. He went to Flint in March, 1927, to work for the 
motor company, and began work for the company in March, 1927, and at that time 
made application for insurance, and a certificate of insurance was issued to him. 
Plaintiff quit work and this first certificate was canceled, but he went to work again 
for the motor company in August, 1928, and continued till May 30, 1929, and at the 
time he went back to work in August, 1928, he again made application for, and 
received a certificate for, $1,000 of insurance. Then later, September 1, 1928, he 
made application for another $1,000 insurance certificate which was issued to him. 
General Motors Corporation carried with the Métropolitan Life Insurance Company 
group policy No. 3200-G, covering its employees and the employees of its sub- 
sidiaries, which subsidiaries included the Chevrolet Motor Company. An employee 
of the Chevrolet Motor Company was insured under the group policy by issuing to 
the employee what is called a certificate, and the defendant insurance company fur- 
nished these certificates, and the Chevrolet Motor Company delivered them to the 
employees taking insurance. Plaintiff was paid twice a month by the Chevrolet 
Motor Company, and the premiums for the insurance, $1.50 per month, were deducted 
from the first pay check of the month, and the motor company paid the premium to 
the insurance company. 

Group policy No. 3200-G under which plaintiff was insured provided that: “(c) 
Total and Permanent Disability Benefits—Upon Receipt by the Company of due 
notice and proof—in writing—that any Employee, while insured hereunder and prior 
to his sixtieth birthday, has become totally and permanently disabled, as a result of 
bodily injury or disease, so as to be prevented thereby from engaging in any occupa- 
tion and performing any work for wage or profit, the Company will discontinue the 
Life Insurance in force on the life of said Employee and three months after receipt 
of such proof, will commence to pay, subject to the terms hereof, in lieu of the 
payment of Life Insurance at his death, monthly instalments as defined below to the 
said Employee or to a person designated by him for the purpose; provided that if 
such disability is due to, or is accompanied by, mental incapacity, the instalments 
may be paid to the Beneficiary of record of the said Employee, and the Company 
will continue such payments for the period provided below, should said Employee 
continue totally and permanently disabled.” 


The installment payments provided for were $52.50 per month on a $2,000 cer- 
tificate. 


Plaintiff contends that, when he went to work for the Chevrolet Motor Com- 
pany, he was in sound health, and was also in sound health when he went back to 
work in August, 1928. Plaintiff contends that he received an injury while working 
for the Chevrolet Motor Company on the night of February 8, 1929, which resulted 
in his total and permanent disability within the meaning of the policy and while the 
policy was in force. As to the cause and result of the injury plaintiff testified: “I 
got hurt on the night of February 8th, 1929. I was running a high-speed milling 
machine where they were smoothing off heads and I had to climb up on a high 
platform to unloosen a nut and when I turned the nut it came loose right quick and 
I fell on the floor and there was an old piece of line shaft on the floor and I fell on 
that. Q. Was that a metal piece? A. Yes, sir. * * * The line shaft was made 
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out of metal or steel and I fell on it. I was six and one-half feet from the floor. 
It struck me right under the left shoulder. It was something like 2 o’clock in the 
morning. I never worked any more that night. Something like thirty days later I 
went back and tried to work and worked about 15 minutes. I tried three different 
times and found that I couldn’t work and told them I would have to quit. I couldn't 
handle a machine I was so sore in my side and it would make me sick and trembly. 
They put me on a job making bushing, a light job, but the light jobs weren’t steady 
and I couldn’t do the hard jobs. I tried working something like a month, but I 
didn’t make any money and finally left in May.” 

Plaintiff insists that his insurance was in full force and effect when he was 
injured and that he was totally and permanently disabled within the purview of the 
policy, and was so disabled while the policy was in force, and that he should recover. 

The plaintiff in his petition sought judgment against the defendant in the sum 
of $2,000, the amount alleged to be due under the policy for permanent disability, 
together with $195, the alleged amount due for temporary disability benefits, plus 
10 per cent. of such amount for vexatious refusal to pay, and for an additional 
sum of $500 for attorney fees for the prosecution of the suit, and for his costs. 

The case was tried to a jury, and resulted in a verdict and judgment for plaintiff 
in the sum of $2,000 for permanent disability. The items sought for temporary 
disability and for delay and for attorney fees were not allowed. Motion for new 
trial was overruled, and an appeal was taken to this court. 

The case is before us under eleven assignments of error. The first seven of 
these assignments go largely to the question of error on the part of the trial court 
in not directing a verdict under defendant’s demurrer. We deem it not necessary to 
discuss the first five of these assignments, in view of what we shall hereinafter say 
and do with reference to the sixth and seventh of these assignments. The sixth 
and seventh assignments raise specifically the failure on the part of plaintiff to give 
notice to the company of the injury complained of and the delay so long in bringing 
suit on the policy after the injury. Under assignment 6 the defendant expresses 
its complaint in the following language: “The plaintiff was guilty of laches. It 
was four years, seven months and three days after he claims to have become totally 
and permanently disabled before he made an attempt to make proof of such disabil- 
ity—from February 8, 1929, to September 11, 1933. That is too long to wait to 
make a claim, so long as to be unreasonable and so unreasonable as to make it the 
duty of the Court to say so.” 

And under the seventh the defendant expresses its complaint as follows: 

“(a) Section 14 of the policy sued on provides that ‘immediate written notice 
of sickness of, or injury to, any employe insured hereunder, must be given to the 
company by such employe.’ 

“Here it was four years, seven months and three days before notice was given. 
That is not immediate notice. No court has ever held it was. 

“(b) Section 14 of the policy further provides that: 

“*(c) No action at Law or in Equity shall be brought for recovery under the 
Provisions of this Policy for Temporary Disability or Total and Permanent Dis- 
ability prior to the expiration of sixty (60) days after proof has been filed, in 
accordance with the requirement of this Section nor shall such action be brought 
at all unless brought within two (2) years from the expiration of the time within 
which such proof is required to be filed.’ 

“There is no question in this case that this provision was not performed. There 
was no issue of fact with reference to it. It was therefore the duty of the Court to 
pass upon it upon the admitted facts.” 

We consider these two points together under one head, and cannot escape the 
conclusion that there is merit to defendant’s contention. 

We have quoted above a part of the plaintiff’s statement with reference to his 
injury, the date of it, and his inability to work thereafter. There was other testi- 
mony introduced as to his continued disability to make it a question for the jury as 
to his total and permanent disability under the terms of the insurance. If this case 
depended on the sufficiency of the evidence as to total and permanent disability, we 
would set out at more length the evidence along that line, but it is umnecessary to 
lengthen this opinion by doing that. 

This record clearly shows that the plaintiff was injured on the night of Febru- 
ary 8, 1929, and he claims that it was this injury on that particular night which 





Life] Coburn v. Metropolitan Life Ins. Co. 203 


caused his permanent disability. It is true that the record before us shows that this 
plaintiff visited and was treated by a physician immediately after he was injured, 
aud the record also shows that this physician was a regular physician of the Chevro- 
let Motor Company, and that the Chevrolet Motor Company is affiliated with the 
General Motors Company to whom the group policy of insurance was issued. The 
plaintiff contends that these visits on the part of the plaintiff to the physician were 
at least some notice of his disability. Even if that could be held to be notice to the 
insurance company, which we think it could not be, aside from these one or two 
visits mentioned by the plaintiff, these visits and the treatments were all before 
May 30, 1929, the day he quit work for the Chevrolet Motor Company. There is 
not a particle of evidence in this record that any notice of any kind, either as to 
temporary or permanent disability, was given to the defendant until September 11, 
1933, four years, three months, and eleven days after he quit work for the motor 
company. No written notice of any kind was given the defendant company until 
September 11, 1933, and no evidence of any kind was offered as to why notice of the 
injury was not given. There was no evidence that could be construed as an excuse 
for not giving the notice or filing the proof of disability as provided in the policy. 

Paragraph (a) of section 14 of the policy provides that “immediate written 
notice of sickness of, or injury to, any employe insured hereunder, must be given to 
the company by such employe.” Yet the record before us shows that three months 
and twenty-two days elapsed after the plaintiff fell and was injured before he finally 
quit work, and there was no compliance with the above provision of the policy as 
to giving the written notice nor was any written notice of any kind given until four 
years, seven months, and three days after the injury. And there was no attempt to 
show that this provision as to written notice was unreasonable or such a provision 
that could not reasonably be followed. 

Paragraph (c) of section 14 provides, among other things, that no action at 
law or in equity shall be brought at all unless brought within two years from the 
expiration of the time within which such proof is required to be filed. 

There was no attempt made, so far as the record before us shows, to comply 
with either of these provisions of the policy, nor was there any showing as to why 
they were not complied with. The record shows it to be a fact that they were not 
complied with, and that they were plain provisions of the contract. 

We find in 14 R. C. L. § 502, p. 1329, this language: “A provision that notice 
must be given ‘immediately,’ or ‘forthwith,’ ‘as soon as possible’ means that the 
notice must be given within a reasonable time under the circumstances of the case. 
What is a reasonable time, is a question of law when the facts are undisputed and 
the inferences certain, but where the facts are disputed or the inferences uncertain 
it is a question for the jury.” 

There is no controversy here as to the facts. The contract provides for the 
notices and for the proof of injury to be filed within the time therein stated. The 
proof is that these provisions of the policy were not complied with and were not 
attempted to be complied with, nor was there any evidence to show why they were 
not. 

We are forced to the conclusion that the trial court committed reversible error 
in not directing a verdict for the defendant at the close of the testimony. We think 
we are sustained in this conclusion by the following cases: Adams v. Metropolitan 
Life Ins. Co., 228 Mo. App. 915, 74 S.W.(2d) 899; Metropolitan Life Ins. Co. v. 
Cleo Walton (Tenn. App.) 83 S.W.(2d) 274; Donnelly v. Metropolitan Life Ins. 
Co., 113 Pa. Super. 583, 173 A. 489, 

Since writing the foregoing paragraphs of this opinion, our attention has been 
called to a very recent opinion from the Supreme Court of this state, handed down 
December 18, 1935, and appearing in 89 S.W.(2d) 522, 529; the case being Hagan 
et al. v. Lantry et al. Our attention is especially called to what the court there says 
about laches, as follows: “A statute of limitations is not here involved, and mere 
delay on the part of the plaintiff in asserting an equitable claim does not alone or 
necessarily constitute laches. It must be a delay that works to the disadvantage 
anc prejudice of defendant”—citing cases. 

We have carefully read the opinion in the Hagan Case, supra, as well as the 
authorities cited therein on the question of laches, and we think the facts are so 
different from the facts in this case that it is not authority for us to change our 
conclusions in the instant case. In the Hagan Case the interests of minor children 
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were involved, and the court held that they would not be bound by acts of their 
guardian, for such guardian cannot “create an estoppel against the ward by his own 
acts or omissions.” 

There can be no question about it under facts such as set out in the Hagan 
Case, nor can there be any question but that this court is bound by the holding of 
the Supreme Court in all cases where the facts are similar. We fully recognize 
that. But there is no guardian or ward involved in this suit, and the facts in this 
case, without the slightest controversy, show that the plaintiff failed to comply with 
his contract in giving notice or in filing suit in the time required under the contract. 

The defendant makes complaint of error as to instructions refused and also 
given; to argument of council for plaintiff; and as to remarks of the trial court. 
In view of what we have already said, we deem it unnecessary to comment on these 
assignments. For the reasons heretofore given, this judgment should be, and is, 
reversed. 

Allen, P. J., and Bailey, J., concur. 


GREGORY v. METROPOLITAN LIFE INS. CO. No. 5463. 
Springfield Court of Appeals. Missouri. March 3, 1936. 
91 Southwestern Reporter (2d) 191. 
1. INSURANCE. 

In action for total and permanent disability benefits under group policy pro- 
viding that six months after receipt of proof of disability by home office, insurer 
would commence to pay monthly installments in specified amount, instruction that 
insured would be entitled to payments from date of disability if jury found in his 
favor held error. 


(For other cases, see Insurance, Dec. Dig. § 669[12].) 


Appeal from Circuit Court, Iron County ; ; Robert I. Cope, Judge. 

“Not to be published in State Reports.” 

Action by Mark P. Gregory against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed on condition of remittitur, otherwise reversed and remanded. 

Edgar & Banta, of Ironton, and Fordyce, White, Mayne & Williams, of St. 
Louis, for appellant. 

Davis & Damron, of Fredericktown, for respondent. 


MARVIN v. YEOMEN MUT. LIFE INS. CO. No. 18509. 
Kansas City Court of Appeals. Missouri. Feb. 17, 1936. 
Rehearing Denied March 2, 1936. 
91 Southwestern Reporter (2d) 176. 
INSURANCE. 

Death from taking of corrosive sublimate through mistake held not death 
caused by “external, bodily, accidental injury” within double indemnity provision of 
life and accident policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from Circuit Court, Jackson County; Thomas J. Seehorn, Judge. 
Action by Belle Marvin against the Yeomen Mutual Life Insurance. Company. 
From a judgment for defendant, plaintiff appeals. 


rme 

Boxley, Hillix & Hodges and Jackson K. Hurd, all of Kansas City, for appellant. 

Isadore Rich and Murray D. Schwartz, both of Kansas City, for respondent. 

CAMPBELL, Commissioner. 

This action is based upon a contract of life and accident insurance issued by 
the defendant’s predecessor to Boyd Junius Marvin, hereinafter called insured. The 
contract provided that in event of the death of insured from natural causes the 
sum of $1,000 would be paid to plaintiff, the beneficiary named in the contract, and 
that if the death of the insured “was solely and proximately caused by external, 
ws accidental injury * * *,” an additional $1,000 would be paid to the plain- 
tiff. 

The insured died November 24, 1933, from the effects of corrosive sublimate 
taken by him through mistake. The defendant thereupon paid the plaintiff the 
indemnity provided in event death resulted from natural causes and refused to, pay 
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the additional $1,000 above mentioned. At the civuse of plaintiff’s evidence, the jury 
under the peremptory direction of the court returned a verdict in favor of the 
defendant. The plaintiff has appealed from the judgment entered upon the verdict. 

The parties agree that the sole question to be determined on this appeal is 
whether or not the death of the insured was caused by “external, bodily, accidental 
injury.” The plaintiff says that “death, resulting from the taking of the poison 
without suicidal intent, is by external, violent and accidental means.” 

In the case of Dezell v. Fidelity & Casualty Co., 176 Mo. 253, 75 S. W. 1102, 
1104, the court held that a death caused by the effects of an overdose of morphine 
accidentally administered was a death caused by “external, violent, and accidental 
means.” That ruling is in harmony with other decisions in this state and with 
holding in other jurisdictions. Those cases, however, announce that “the term 
‘external’ refers to the means of the injury, and not the injury itself.” The plaintiff 
also contends that the terms “external means” and “external injury” are synonymous. 


In the case of Driskell v. United States Health & Acc. Ins. Co., 117 Mo. App. 
362, 93 S. W. 880, the court considered the sufficiency of a petition in which it was 
charged that the policy sued upon insured against death “by external, violent, and 
accidental means,” and that insured “while engaged in the performance of his 
duties, was accidentally injured by scalding water falling and escaping from the 
engine, about which he was at work,” into his right ear, from the effects of which 
he died. The court held that the petition stated a cause of action. The facts 
charged show that the means were external though the fatal effect was internal. 
The meaning of the term “external injury” was not an issue in the case. 


In the case of Goodes v. Order of United Commercial Travelers, 174 Mo. App. 
330, 156 S. W. 995, 1000, the policy considered by the court contained the usual 
provision insuring against “bodily injury effected through external, violent and 
accidental means.” In that case the insured was injured in a fall. Immediately 
after the fall blood oozed from his nose and one ear. There was evidence tending 
to show that the hemorrhage from the ear and nose was caused by a fracture of the 
skull. The defense was that death was caused by disease. In the instant case 
plaintiff contends that in the Goodes Case, supra, the court decided that the terms 
“external injury” and “external means,” are identical in meaning. We quote from 
the Goodes Case as follows: 

“There was testimony of a very substantial kind warranting the jury in finding 
that the death was the result of external injuries alone, received in, the result of, 
an accident. * * * 


“In the Beile Case [155 Mo. App. 629, 135 S. W. 497] we referred to and 
quoted approvingly Driskell v. United States Health & Accident Insurance Com- 
pany, 117 Mo. App. 262, 93 S. W. 880. There the policy provided, in effect, that 
it was payable only and in case death should result solely from external injuries.” 

The court, in speaking of the cause of death, used the words “external injuries” 
and said that the policy involved in the Driskell Case, supra, provided in effect that 
the benefit “was payable only and in case death should result solely from external 
injuries.” The meaning of the term “external injuries” was not in issue in the 
Goodes Case, hence, the mere casual use of the term is of no value in determining 
the issue involved in the suit at bar. 

There is a marked difference between a clause in a policy insuring against acci- 
dental injuries and a clause insuring against injuries by accidental means. Caldwell 
v. Travelers’ Ins. Co., 305 Mo. 619, 267 S. W. 907, 39 A. L. R. 56; Landress v. 
Phcenix Mutual Life Ins. Co., 291 U. S. 491, 54 S. Ct. 461, 78 L. Ed. 934, 90 A. L. R. 
1382; Maryland Casualty Co. v. Massey (C. C. A.) 38 F.(2d) 724, 71 A. L. R. 
1428; Ogilvie v. Aitna Life Ins. Co., 189 Cal. 406, 209 P. 26, 26 A. L. R. 116. 

In the present case the contract insured against death caused by external, acci- 
dental injury, not death caused by external, accidental means. Though the means 
which caused death were external, the injury was internal. Were we to sustain 
the plaintiff’s contention, we would in result write the word “means” into the insur- 
ing clause of the contract. This, of course, we cannot do. The judgment is 
affirmed. 

Reynolds, C., concurs. 

Per Curiam. 
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The foregoing opinion of Campbell, C., is adopted as the opinion of the court. 
The judgment is affirmed. 
Shain, P. J., and Bland, J., concur. 


SMITH et al. v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA et al. 
No. 29456. 
Supreme Court of Nebraska. Feb. 28, 1936. 
265 Northwestern Reporter 534. 
1. INSURANCE. 

Assignment of beneficial interest in life policy held not invalid as to alleged 
beneficiary on ground of failure to comply strictly with policy provisions respecting 
assignment, since provisions for change of beneficiaries and assignments are made 
primarily for insurer’s benefit, and, if insurer waives compliance, failure to comply 
cannot be raised by third person. 

(For other cases, see Insurance, Dec. Dig. § 36.) 

Syllabus by the Court. 

1. Evidence examined, and held sufficient to constitute a gift inter vivos. 

2. The essential elements of a gift inter vivos are the delivery of the actual 
property, or some evidence of its existence, with intention on the part of the donor 
to relinquish all further dominion over the same and transfer title thereto to the 
donee. The beneficial interest in a policy of life insurance may be transferred by 
gift inter vivos. 

3. The statutes of Nebraska do not preclude a husband from legally trans- 
ferring the beneficial interest in a life insurance policy to a person other than his 
wife. 

4. The provisions of a life insurance contract providing for the manner in which 
an assignment thereof, or change of beneficiary, is to be made is incorporated 
therein for the benefit of the insurer; if the insurer waives compliance with such 
provisions, the failure to comply therewith cannot be raised by third persons. 

5. In an action to determine the title to the proceeds of a life insurance policy, 
where both parties claim such proceeds as beneficiaries, the testimony of either 
party as to transactions and conversations had with the deceased assured is admis- 
sible in evidence. 

Appeal from District Court, Lancaster County; Chappell, Judge. 

Suit by Bertha Roach Smith and others against the Pacific Mutual Life Insur- 
ance Company of California, impleaded with Clara C. Roach. From an adverse 
ruling, last-named defendant appeals. 

Affirmed. 

Robert G. Simmons, of Lincoln, and W. B. Sadilek, of Schuyler, for appellant. 

Geo. I. Craven, of Lincoln, for appellees. 


SMITH v. BANKERS NAT. LIFE INS. CO. No. 29246. 
Supreme Court of Nebraska. March 6, 1936. 
265 Northwestern Reporter 546. 
1. INSURANCE. 


Insured showed insurability required for reinstatement of lapsed life policy 
where stipulation agreed that insured had furnished evidence of insurable interest 
and good health, and insured carried on general practice of medicine for five years 
after application for reinstatement and was in good health at time of application 
and at time of trial. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


2. INSURANCE. 

Decree reinstating lapsed life policy as of date of application for reinstatement 
instead of date of decree he/d not erroneous because insured was in default several 
premium installments on date of application, where policy was convertible into dif- 
ferent class of insurance. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

3. INSURANCE. 

Decree reinstating lapsed life policy which allowed insured reasonable time to 

tender amount of which he was in arrears of premiums and other charges held not 
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error where insured tendered check when he made application for reinstatement and 
insurer refused reinstatement without claiming that check was insufficient. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 


Syllabus by the Court. 

1. Inferences which may be logically drawn from proved facts constitute a high 
grade of proof, and may overcome positive testimony. 

2. Directors of a corporation, as such, have authority to bind it only when they 
act collectively as a board. They are not ex officio agents of such corporation and 
their individual declarations and admissions, when not acting as a board, are not 
binding on the corporation, nor admissible in evidence against it. 

3. There can be no prejudicial error by receiving incompetent evidence for the 
purpose of proving a fact which has already been sufficiently established by com- 
petent evidence. 

Appeal from District Court, Lancaster County; Chappell, Judge. 

Suit by Arthur Lawrence Smith against the Bankers National Life Insurance 
Company. Decree for plaintiff, and defendant appeals. 

Affirmed. 

Chambers & Holland, of Lincoln, for appellant. 

Baylor & Tou Velle and George Healey, all of Lincoln, for appellee. 


FAIRBANKS v. SOVEREIGN CAMP, W. O. W. No. 29615. 
Supreme Court of Nebraska. March 26, 1936. 
266 Northwestern Reporter 60. 
1. INSURANCE. 


Articles of incorporation, constitution, laws, and by-laws of fraternal insurance 
association, together with application for membership and benefit certificate, con- 
stitute insurance contract. 

(For other cases, see Insurance, Dec. Dig. §§ 715, 716, 718.) 

2. INSURANCE. 

Suspended member of fraternal benefit association can be reinstated only in 
strict conformity to by-laws in force, and has no rights under certificate until so 
reinstated. 

(For other cases, see Insurance, Dec. Dig. § 762.) 


3. INSURANCE. 

Fraternal benefit association held not liable for benefits for death of member 
dying four months after he attempted to reinstate certificate by paying arrearages, 
where good health was condition precedent to reinstatement and insured had been 
totally disabled with diabetes for four years. 

(For other cases, see Insurance, Dec. Dig. § 761.) 

Syllabus by the Court. 

1. The articles of incorporation, constitution, laws and by-laws of a fraternal 
insurance association, together with the application for membership and benefit cer- 
tificate, constitute the insurance contract. 

2. A suspended member of a fraternal benefit association can only be reinstated 
in strict conformity to the by-laws in force at the time, and has no rights under his 
certificate until so reinstated. 

3. For reinstatement under the contract, conditions precedent for reinstatement 
are that the suspended member pay the arrearages within a prescribed time and 
that he be in good health at the time. 

Appeal from District Court, Madison County; Stewart, Judge. 

Action by Emma Fairbanks against the Sovereign Camp of the Woodmen of the 
World. From a judgment for plaintiff, defendant appeals. 

Reversed and dismissed. 

Rainey T. Wells, of Omaha, and Deutsch & Young, of Norfolk, for appellant. 

M.S. McDuffee, of Norfolk, for appellee. 
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SCHOLLMAN v. PRUDENTIAL INS. CO. OF AMERICA. No. 29449. 
Supreme Court of Nebraska. March 26, 1936. 
266 Northwestern Reporter 75. 
1. INSURANCE. 


Where life policy provided for waiver of premiums on receipt of proof of dis- 
ability, insured held not entitled to recover premiums paid after disability was 
incurred and before proof of disability was furnished, because of conversations 
between insured and insurer’s collector, which were insufficient to establish waiver 
of due notice. 


(For other cases, see Insurance, Dec. Dig. § 198[1].) 
2. INSURANCE. 

“Due proof of such disability,” within insurance policy, did not require any par- 
ticular form of proof which insurer might arbitrarily demand, but such statement 
of facts as, if established in court, would require payment of claim. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. INSURANCE. 

Where life policy provided for waiver of premiums on receipt of proof of dis- 
ability, insurer’s denial of liability for disability benefits on ground of unsatisfactory 
proof of disability held not to entitle insured to recover premiums paid after dis- 
ability was incurred and before proof was furnished, on theory that proof of dis- 
ability was waived. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

4. INSURANCE. 

Where principal clause of life policy obligated insurer to pay monthly benefits 
during disability, and subsequent clause provided that first monthly payment should 
be made three months after receipt of proof of disability, insured could recover 
benefits from date disability was incurred, since first and principal clause was con- 
trolling. 


(For other cases, see Insurance, Dec. Dig. § 198[1].) 
5. INSURANCE. 

While insurance contracts, like other contracts, are to be construed according 
to sense and meaning of terms used and, if clear and unambiguous, their terms are 
to be understood in their plain, ordinary, and popular sense, when ambiguous, con- 
struction most favorable to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Syllabus by the Court. 

1. Where an insurance policy provides that, if the insured becomes permanently 
disabled and incapacitated so as to be unable to engage in work or occupation of any 
kind for financial value and furnishes due proof thereof to the insurer, the company, 
while such disability exists, will waive the premiums which become due on the 
policy after the receipt of proof of such disability, and insured furnished such proof 
in June, 1933, after which and before suit brought, the insurer refused payment 
because the proof was not satisfactory, such denial of liability does not waive the 
required notice so as to give insured the right to recover premiums paid after 
incurring the disability and before furnishing proof of disability. 

2. Denial of liability after proper proof of disability was given under an insur- 
ance policy, because the proof furnished did not satisfactorily show that insured was 
permanently disabled, waives any further proof, but does not increase the insurer's 
liability under the policy, as to waiver of premiums which were paid before proof 
of disability was made. 

3. “The term ‘due proof of such disability,’ used in an insurance policy, does 
not require any particular form of proof which the insurer might arbitrarily 
demand, but such a statement of facts as, if established in court, would require 
payment of the claim.” Wray v. Equitable Life Assurance Society, 129 Neb. 703, 
262 N. W. 833. 

4. In case of repugnancy between a principal clause of the disability provisions 
of a life insurance policy, obligating the insurer to pay monthly benefits upon the 
insured becoming totally and permanently disabled, and a subordinate clause which, 
standing by itself, would postpone the payments of such benefits until proof of 
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disability was given, the first and principal clause is controlling, and insured is 
entitled to recover the benefits from the date the disability was incurred. 

5. Contracts of insurance, like other contracts, are to be construed according 
to the sense and meaning of terms which the parties have used, and if they are 
clear and unambiguous their terms are to be taken and understood in their plain, 
ordinary and popular sense; but when such contract is so drawn as to be ambiguous, 
or to require interpretation, or to be fairly susceptible of two different construc- 
tions, so that reasonably intelligent men, on reading the contract, would honestly 
differ as to the meaning thereof, that construction will be adopted which is most 
favorable to the insured. 

Appeal from District Court, Douglas County; Redick, Judge. 

Action by Fred J. Schollman against the Prudential Insurance Company of 
America. From the judgment, both parties appeal. 

Affirmed. 

Montgomery, Hall & Young and Laurens Williams, all of Omaha, for appellant. 

Frost, Hammes & Nimtz, of Omaha, for appellee. 


LEVESQUE et al. v. METROPOLITAN LIFE INS. CO. 
Supreme Court of New Hampshire. Hillsborough. March 3, 1936. 
183 Atlantic Reporter 870. 
1. INSURANCE. 


Ignorance of insured, who was illiterate, as to provision of application for 
reinstatement of life policy, which he signed and which contained false answers 
to questions relating to his health, that falsity of statements therein would 
release insurer, he/d no ground for voiding such condition. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

2. INSURANCE. ; 

Failure of insurer’s agent, who procured insured’s application for reinstate- 
ment of life policy, to discover true state of insured’s health, of which agent was 
unaware, held not such negligence as to render insurer liable on policy, where 
condition precedent to reinstatement that statements contained in application 
must be true had not been complied with. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

3. INSURANCE. | : é, 

Negligence of insurer’s agent in not discovering insured’s poor health held 
immaterial and no bar to insurer’s right to set up false answers to questions in 
application relating to insured’s health as defense to liability on policy, since, in 
absence of negligence, discovery of true facts would have barred reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

4. INSURANCE. | 

_ Where life policy provided for reinstatement upon production of satisfactory 
evidence of insurability, asking insured one question only as to his health in 
obtaining application for reinstatement held not to show insurer’s satisfaction as 
to insurability, where application provided that it should be based upon repre- 
sentations contained therein. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

5. INSURANCE. ; 

Where defense to suit on life policy was improper reinstatement after its 
lapse, contention that reinstatement of policy re-established it in same condition 
as at time of, lapse held. not to show right of recovery, since based upon proposi- 
tion that policy was reinstated, which was question at issue. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Transferred from Superior Court, Hillsborough County; Lorimer, Judge. 


Assumpsit by Mary J. Levesque and another against the Metropolitan Life 


Insurance Company. Verdict for plaintiffs, and the case transferred on defend- 
ant’s exceptions. 


Judgment rendered for plaintiffs. 


_Assuimpsit, on a policy of life insurance. Trial by jury and verdict for the 
plaintiffs. 


The policy in suit was taken out after ‘a medical examination on February 
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17, 1928. It insured the life of one Pierre Levesque, who was the husband of 
the plaintiff Mary and the father of the plaintiff Arthur. They were the bene- 
ficiaries named in the policy. 

The premiums were paid quarterly by Arthur until the one which fell due on 
November 17, 1931. He was then pressed for funds and decided to let the policy 
lapse. On February 17, 1932, the assistant manager of the defendant’s Manches- 
ter office called on Arthur, explained to him the loss which had ensued from the 
iapse of the policy, and urged him to reinstate it, paying back premiums by 
means of a policy loan. Arthur decided to reinstate, and on February 18 an 
application for that purpose was signed by the insured. On February 25 the 
home office of the defendant granted the application, and premiums were paid 
thereafter until the death of the insured, which occurred on September 4, 1932. 

The application for reinstatement which the insured signed contained certain 
questions which were answered to the effect that the insured was, at the time 
of signing it, in sound health; that he had suffered no illness or injury since 
the date of issue of the policy; and that, since that time, he had not consulted 
any physicians. Nevertheless, from the undisputed facts, it appears that, since 
the issue of the policy and before the signing of the application, the insured 
had taken medical advice, had on two occasions been committed to the State 
Hospital due to insanity caused by arteriosclerosis, and that, at the time of 
signing it, was actually suffering with that disease from which he later died. 

It does not appear that any officer or agent of the defendant had any 
knowledge or notice of the above facts until after the death of the insured. 
When it did discover them, it declined to pay the face of the policy, but admit- 
ted liability for the value of the policy as a lapsed one and for premiums paid 
since the attempted reinstatement. 

The defendant seasonably moved for a nonsuit and for a directed verdict, 
which motions were denied, subject to its exception. Lorimer, J., also trans- 
ferred its exceptions to rulings on procedural matters, to the admission and 
exclusion of evidence, to the charge and to the failure to charge as requested, 
and to the allowance of portions of the argument of counsel for the plaintiff. 

Further facts appear in the opinion. 

Irving E. Forbes and Doyle & Doyle, all of Manchester (Paul J. Doyle, of 
Manchester, orally), for plaintiff. 

Wyman, Starr, Booth, Wadleigh & Langdell, of Manchester (Robt. P. 
Booth, of Manchester, orally), for defendant. 

Woopsury, Justice. 

On the application for reinstatement, underneath the space provided for 
the questions and their answers referred to above, and over the signature of 
the insured, appears the following: “I hereby certify that the foregoing state- 
ments and answers are correct and wholly true and have been made by me 
to induce the Metropolitan Life Insurance Company to reinstate the above 
policy on my life, which policy lapsed for the non-payment of the premium 
due; * * * and I agree that if said Company shall grant such reinstatement the 
same shall be deemed to be based exclusively upon the representations contained 
in this request and upon the express condition that if the foregoing statements 
be in any respect untrue said Company shall, for a period of two years from 
the date of such reinstatement, be under no liability by reason of the attempted 
reinstatement of the policy, except that the Company shall return to the insured 
or his personal representative all premiums paid since the date of said reinstate- 
ment.” 

In spite of the admitted falsity of the answers to the questions contained in 
the application for reinstatement and in spite of the admitted genuineness of the 
insured’s signature thereto, the plaintiffs seek to charge the defendant for the 
face amount of the policy. They contend that the defendant’s agent was negli- 
gent in not discovering the true state of the insured’s health at the time when 
the application was signed, and that this negligence prevents the defendant 
from relying upon the provisions of the above certificate as a defense. 

In support of their position they produced evidence at the trial to the effect 
that an agent for the defendant called at the insured’s home during the morning 
of February 18, 1932, and, finding the insured away, spoke to his wife, the plaintiff 
Mary. Her version of their conservation is as follows: “He says ‘I have some 
paper for Mr. Levesque to sign.’ He says ‘He is well and working?’ I says ‘Yes.’ 
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He says ‘What doing?’ I says ‘Pulling over.’ ‘Well,’ he says, ‘when will he 
be home?’ I says ‘Noon time; you come back at noon time,’ so he did come 
back.” She then went on to testify that, when the agent returned at noon, 
he had the application already filled out, that he made no other inquiries con- 
cerning the insured’s present health or past medical history, and that the insured, 
who was illiterate, then signed the application without having it read to him. 
There is no evidence that the insured was not given an opportunity to have the 
application read had he so desired or that any fraud of any kind was practiced 
upon him. 

The defendant denies the plaintiffs’ version of the circumstances surround- 
ing the execution of the application for reinstatement. It asserts that the ques- 
tions therein contained were read to the insured by its agent and that the answers 
were written in by that agent in the presence of the insured and in conformity 
to the answers which he gave. 

The verdict of the jury establishes, for the purposes of this opinion, not 
only the truth of the plaintiffs’ version of the affair, but also that the defendant’s 
agent was negligent in not asking the questions contained in the application in 
detail. The issue presented, therefore, is whether or not this negligence estops 
the defendant from relying upon the false answers as a defense. 

[1] In the first place, the insured’s failure to discover the provisions of 
the application for reinstatement which he signed, there being no evidence of 
fraud practiced upon him, = no legal ground for avoiding or nullifying 
its conditions. Karp v. Met. Life Ins. Co., 86 N. H. 124, 164 A. 219, 220. And 
the fact that the signer was illiterate does not alter the situation. Lauze v. New 
York Life Ins. Co., 74 N. H. 334, 68 A. 31; Duval v. Met. Life Ins. Co., 82 N. H. 
543, 553, 136 A. 400, 50 A. L. R. 1276. 

Since it definitely appears that the truth of the statements of fact contained 
in that application was made a condition precedent to the reinstatement of the 
policy, and since the statements therein contained were in fact false, absence 
of liability would clearly follow unless there are “countervailing considerations 
of controlling force.” Karp v. Met. Life Ins. Co., supra. 

[2] The plaintiffs contend that negligence on the part of the defendant’s 
agent in not discovering the true state of the insured’s health is a sufficient 
“countervailing consideration” to support a verdict for them under the rule 
established in Domocaris v. Met. Life Ins. Co., 81 N. H. 177, 123 A. 220, and 
Bilodeau v. Prudential Ins. Co., 84 N. H. 405, 151 A. 481. Those cases are not 
in point. In both of them the agent had actual knowledge of the true state of 
affairs, and falsely and fraudulently misrepresented the situation to both the 
insured and the insurer. Such is not here the case. 

The defendant relies upon the Karp Case cited above. In that case the 
defendant’s agent was negligent, but his negligence was regarded as immaterial, 
because the insured was not aware of her bad health, and so no amount of 
inquiry from her would have disclosed the true situation. Certain language in 
that case, however, (86 N. H. 124, at page 126, 164 A. 219, 220), clearly indicates 
that mere negligence is not a “countervailing consideration of controling force” 
sufficient to invoke the doctrine of the Domocaris and Bilodeau Cases. In fact, 
it is there expressly said that the rule of those cases “involves a departure from 
common-law doctrines of agency, and its utility as an instrument for the 
accomplishment of substantial justice is extremely dubious,” and, further, that 
“we should hesitate to extend that rule so as to cover any new situation.” 

For the purpose of the case before us, it suffices to say that, in conformity 
with the above-quoted dicta, we will not extend the rule of the Domocaris and 
Bilodeau Cases to this situation where there has been mere negligence. It there- 
fore follows that the defendant is not estopped from setting up the defense of 
noncompliance with the conditions precedent to the reinstatement of the policy, 
and, since .those conditions were not complied with, the defendant is entitled 
to prevail. For cases reaching this result see McCormack v. Company, 220 
N. Y. 447, 116 N. E. 74; Axelroad v. Company, 267 N. Y. 437, 196 N. E. 388: 
Perkins v. Company (C. C. A.) 69 F.(2d) 218. 


[3] Furthermore, if there had been no negligence, the true facts would have 
been discovered, and there would have been no right to have the policy rein- 
stated. It follows that the negligence of the defendant’s agent is here imma- 
terial. 
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Two other arguments for the plaintiffs remain to be considered. 

[4] Pointing to that clause in the policy which provides that it may be 
reinstated after lapse for nonpayment of premiums (under certain conditions 
which have been admittedly complied with), “upon the production of evidence 
of insurability satisfactory to the Company,” the plaintiffs argue that, since it 
was found that only one general question as to the present health and employ- 
ment of the insured was asked when the application was signed, “the defendant 
company, acting through its agents, did whatever they saw fit to do as to the 
insurability of the insured, and were satisfied with what they learned.” This 
argument loses sight of the important fact that the only evidence of insurability 
which the company was willing to accept as satisfactory was that contained in 
the application for reinstatement, and, further, that such evidence, to be satis- 
factory, must be in accord with the facts. It is so stipulated in the above cer- 
tificate quoted from the application itself. 

[5] The further argument is made that the reinstatement of the policy 
re-established it in the same condition in which it was at the time of its lapse, 
and that at that time, by its provisions, it was incontestable for any reason 
other than the nonpayment of premiums. From this the conclusion is sought to 
be drawn that, since all premiums have admittedly been paid, the company is 
without any defense. This argument begs the question. It is based upon the 
proposition that the policy was reinstated, and that is the very question before us. 

In view of the fact that the defendant’s motions for nonsuit and directed 
verdict should have been granted, its other exceptions do not require consider- 
ation, 

In accordance with the agreement of counsel to the effect that the value 
of the policy as a lapsed one, plus premiums paid since the attempted reinstate- 
inent amounted to $790.28 as of December 20, 1933, and that this sum was due 


to the plaintiffs in any event, there must be judgment for the plaintiffs for 
$790.28. 


All concurred. 


TRAVELERS INS. CO. OF HARTFORD, CONN. v. LEONARD. 
Court of Chancery of New Jersey. March 13, 1936. 
183 Atlantic Reporter 686. 
1. INSURANCE. 


Doubtful provisions of life policies will be construed strictly against company. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 7 
In construing insurance policy, entire contract must be considered as a whole. 
(For other cases, see Insurance, Dec. Dig. § 146{1].) 


Syllabus by the Court. 

1. In actions upon policies of life insurance, doubtful provisions will be con- 
strued strictly against the company. 

2. In the construction of an insurance policy, the entire contract must be con- 
sidered as a whole. 

3. Whether the word “from,” as used in an insurance contract, denotes the com- 
mencement of a period of time or is used as a word of exclusion, depends upon 
the intent of the parties to the contract. 

4. In the instant case, held, the date of issue is to be included in computing a 
period of time under a clause which provides that the policy shall be incontestable 
after it shall have been in force for a period of two years from its date of issue. 

Bill by the Travelers Insurance Company of Hartford, Conn., against Carla E. 
Leonard. On motion to strike bill of complaint. 

Bill dismissed. 

Durand, Ivins & Carton, of Asbury Park, for complainant. 

Nathaniel Cohan, of Bayonne, for defendant. 

Berry, Vice Chancellor. 


The bill seeks the cancellation of a policy of life insurance on the ground that 
it was obtained through fraudulent representations made by the insured: Defendant 
moves to strike the brtll for the alleged reason that-the suit was not instituted within 
the time limited by the incontestability clause of the policy. 
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The policy was dated and issued. August 25, 1933. The insured died July 29, 
1935... Complainant filed its bill and issued process to the sheriff August 26, 1935. 

The incontestability clause provides that “this contract shall be incontestable 
after it shall have been in force for a period of two. years from its date of issue 
except for non-payment of premiums.” August 25, 1935, fell on Sunday; hence, if 
that date was within the period limited, the next secular day, August 26, 1935, was 
within time. Southern Power Company v. Cella, 105 N. J. Law, 573, 147 A. 449. 


The general rule in this state. is that in computing a period of time from an 
event, or from a day, the day of the event, or (in the second case) that day, should 
not be included. McCulloch v. Hopper, 47 N. J. Law, 189, 54 Am. Rep. 146; War- 
shaw v. De Mayo, 150 A.. 214, 8 N. J. Misc. 359. The cited cases dealt with com- 
putations of time under the statute of limitations and the Mechanics’ Lien Law 
respectively. 

In Meridian Life Insurance Company v. Milam, 172 Ky. 75, 188 S. W. 879, L. 
R. A. 1917B, 103, the policy was issued June 8, 1914, and the insured died June 8, 
1915. The incontestability clause provided that the policy should be incontestable in 
case of death “after one year from the date hereof.” The Kentucky Court of 
Appeals held that the insured died after one year from the date of the policy. 
Reliance was placed upon the old common-law rule (never followed in New Jersey, 
McCulloch v. Hopper, supra) that, when computing time from an act done, the day 
of the event must be included. 

In the instant case, I conclude that the date of issue of the policy should be 
included in computing the two-year period and that this may be accomplished with- 
out doing violence to the rule stated in McCulloch v. Hopper, supra. That rule is 
to be applied where there is nothing present to indicate a contrary intent. 

[1-2] However, whether the word “from” as used in a contract denotes the 
commencement of a period of time or is used ‘ax’ a word of exclusion 
depends upon the intent of the parties to the contract. 27 Corpus Juris, 908. And 
in controversies between an insurance company and the assured, or between the 
company and the beneficiary, resort must first be had to the policy itself, which is 
the contract between the parties. If an intent contrary to the position here taken 
by the company is manifested in the policy itself, then there is no need to seek for 
and apply some rule of law which, in the absence of such expressed intent, might 
result in a different conclusion. On the contrary, it would be highly improper to 
disregard such contractual provision. Especially is this so where, as here, there is 
no question of public policy involved. In construing such contracts, the general rule 
is that their provisions will be strictly construed in favor of the insured and against 
the company. Harris v. American Casualty Company, 83 N. J. Law, 641, 85 A. 194, 
44 L. R. A. (N. S.) 70, Ann. Cas. 1914B, 846; Bohles v. Prudential Insurance Com- 
pany, 84 N. J. Law, 315, 86 A. 438; Connell v. Commonwealth Casualty Company, 
96 N. J. Law, 510, 115 A. 352; Smith v. Fidelity & Deposit Company of Maryland, 
98 N. J. Law, 534, 120 A. 322. And, in the construction of an insurance policy, the 
policy must be considered as a whole, and all its provisions examined in their 
relation to each other. A. A. Griffing Iron Company v. Liverpool, London & Globe 
Insurance Company, 68 N. J. Law, 368, 54 A. 409; Smith v. Fidelity & Deposit Com- 
pany of Maryland, supra. * 

The policy now under consideration provides that the premium shall be pay- 
able annually for life on the 25th day of August in each year, and the effective date 
of the policy is stated to be August 25, 1933. Had death occurred on that day, after 
issuance of the policy, the amount of the policy would have been payable to the 
beneficiary. Important for our purpose is this paragraph: “Effective Date—This 
insurance shall be effective from the date so specified above. The Insurance Years 
and all subsequent provisions for Cash Loans, Cash Values, Paid-up and Automatic 
Term Insurance are computed from that date.” (Italics mine.) 

We have, then, this situation: The policy is dated August 25, 1933; it becomes 
effective on that day and the premium is payable on that day, and on each August 
25th thereafter during the life of the insured; and yet the policy says that the insur- 
ance shall be effective from that date; that the insurance years are to be computed 
from that date; that provisions for cash loans are to be computed from that date, 
that provisions for cash values are to be computed from that date; that provisions 
for paid-up insurance are to be computed from that date; and that provisions for 
automatic term insurance are to be computed from that date. 
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The inescapable conclusion is that, although the word “from” is used in all 
those provisions, it was the intention of the parties to include the 25th day of 
August, 1933, in all computations to be made thereunder. That being true, the com- 
pany cannot be permitted to take a contrary stand with reference to the use of the 
same word in the incontestability clause, which follows immediately after the para- 
graph above quoted. 

The result here reached would seem to be in line with the apparent view of the 
federal court in New York Life Insurance Company v. McCarthy (C. C. A.) 22 
F.(2d) 241, 243, where the policy of life insurance was issued February 24, 1925, 
and contained these provisions: 

“This policy takes effect as of the third day of February, nineteen hundred and 
twenty-five, which day is the anniversary of the policy. * * *” 

“This policy shall be incontestable after two years from its date of issue.” 

On February 1, 1927, the company filed a bill seeking cancellation of the policy. 
In the course of its opinion the court said: “It is to be noted that the bill in 
equity was filed next to the last day allowed for contesting the policy.” To reach 
that conclusion, of course, the court had to include February 3, 1925, the effective 
date of the policy, in the two-year period. 

The bill will be dismissed. 


WALTERS v. PRUDENTIAL INS. CO. OF AMERICA. No. 141. 
Court of Errors and Appeals of New Jersey. April 2, 1936. 
183 Atlantic Reporter 897. 
INSURANCE. 

Life insurer held as matter of law not liable for increased recovery provided 
if death occurred through accidental means, where insured was shot after making 
unprovoked murderous assault on man who had a drawn revolver, since insured 
could reasonably foresee and expect that his life might be taken. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Syllabus by the Court. 

1. The facts examined, insured’s death was not due to an accident. 

2. One making an unprovoked murderous assault upon a man with a drawn 
revolver could reasonably foresee and expect that his life might be taken. 

The Chancellor, the Chief Justice, Donges and Heher, Justices, and Wolfskeil 
and Rafferty, Judges, dissenting. 

Appeal from Supreme Court. 

Suit by Viola E. Walters against the Prudential Insurance Company of America. 
From an adverse judgment, defendant appeals. 

Reversed. 

Perkins, Drewen & Nugent, Randolph Perkins, and John Drewen, all of Jersey 
City, for appellant. 

Adelman & Adelman and A. Harry Adelman, all of Union City, for appellee. 

Bonne, Justice. 

The plaintiff's insured was killed in an encounter in which he was the aggressor. 
He attempted to force a man whom he had previously beaten and abused, who 
then had a drawn revolver, through a kitchen window opening upon a court some 
sixteen feet below. Perhaps the fatal shot was fired because the man was unable to 
save himself in any other way, or while trying to resist the trigger may have been 
moved involuntarily. However, the trial court erroneously left to the jury the 
question of whether death occurred through accidental means. 

The policy in suit provided for increased recovery if death occurred solely 
through external, violent and accidental means. An accident is an event that takes 
place without one’s foresight or expectation. Kobylakiewicz v. Prudential Insur- 
ance Co., 115 N. J. Law, 382, 180 A. 491. It is obvious that death was due to 
violent external means. And it is equally certain that it was the reasonable and 
probable consequence of deceased’s action. He must have known that if he continued 
to force a man with a loaded revolver out of a window that a shot might be fired 
before he accomplished his purpose. 

“That [he] would be met with forcible resistance was not improbable, but 
inevitable. The tragic result was unforeseen, but his injuries were the reasonable, 
natural, and probable consequence of his own vicious and criminal act. His death 
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was the direct result of the assault he committed * * * and not an accident, within 
the meaning of the policy.” Raven Halls, Inc. v. United States Fidelity & Guaranty 
Co., 142 Misc. 454, 254 N. Y. S. 589, 590, 591. 

“Where a person thus invites another to a deadly encounter, and does so 
voluntarily, his death, if he sustains a mortal wound, cannot be regarded as accidental 
by any definition of that term which has heretofore been adopted. It might as well 
be claimed that death is accidental when a man intentionally throws himself across 
a railroad track in front of an approaching train, or leaps from a high precipice, 
or swallows a deadly poison. It is possible that death may not result from either 
of these acts, but death is the result which would naturally be expected, and, 
if such is the result, it is not accidental.” Taliaferro v. Travelers’ Protective Ass’n 
of America (C. C. A.) 80 F. 368, 370. 

“If the party does something which culpably provokes or induces the act causing 
his injury or death, then the result is not accidental; but, if he is wholly free from 
culpability himself, the result is accidental as to him, though it may have been 
within the deliberate intent of the aggressor.” Interstate Business Men’s Ass’n of 
Des Moines, Iowa v. Lester (C. C. A.) 257 F. 225, 230. 

“The courts of other states and the federal courts have held that, where one 
acts as the aggressor in an attack, under circumstances which would render a 
homicide likely as the result of his own misconduct, death was not accidental within 
the meaning of similar clauses, in life insurance policies.’ Manno v. Metropolitan 
Life Ins. Co., 139 Misc. 848, 249 N. Y. S. 471, 472. . 

“Any occurrence which naturally and probably results from the situation in 
which a person voluntarily places himself under such circumstances that he can fore- 
see, or will be presumed to foresee, the result, must be held to be expected by him 
and is not, therefore, in any proper sense an accident.” Piotrowski v. Prudential 
Ins. Co. of America, 141 Misc. 172, 252 N. Y. S. 313, 316. 

“We are of opinion that the bodily injury and death of the insured were not 
incurred by ‘accidental means’ within the meaning of the policy. He was shot and 
killed while engaged in the transportation of intoxicating liquor in violation of a 
federal statute. He is presumed to have known that his act was illegal, that the 
boat containing the liquor might be fired upon by members of the Coast Guard, 
and that he might be killed. The insured knew that he was liable to be killed it 
those in control of the boat did not ‘bring-to’ after the pendant and ensign had 
been hoisted, and a gun fired as a signal. We are of opinion that in these cir- 
cumstances it would be contrary to public policy to permit a recovery.” DeMello 
v. John Hancock Mut. Life Ins. Co., 281 Mass. 190, 183 N. E. 255, 256. 

Probably deceased was insanely drunk, but, if so, the accident provision of the 
policy did not cover if death resulted directly or indirectly from mental infirmity 
or disease in any form. However, we do not settle this point because it is so clear 
that one attempting to take life or cause serious bodily injuries cannot be said to 
be aay injured by a force which he could have foreseen or expected would 
be used. 

The judgment is reversed. 

For affirmance: The Chancellor, the Chief Justice, Justices Donges and Heher, 
and Judges Wolfskeil and Rafferty—6. 

For reversal: Justices Lloyd, Case, Bodine, and Perskie, and Judges Hetfield, 
Dear, and Wells—7. 


VOROS v. BARNA. 
City Court of New York, New York County. May 24, 1935. 
285 New York Supplement 926. 

1. INSURANCE. . ; 

Beneficiary’s interest in life certificate issued under group policy was vested, 
subject to insured employee’s power to change beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 586.) 
2. INSURANCE. 

Substantial compliance with provisions of group life policy is essential to 
change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
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3. INSURANCE. 

Provision, in group life policy that indorsement by insurer of change of bene- 
ficiary is essential may be waived by insurer, particularly where it interpleads claim- 
ants to proceeds and does not otherwise defend the action. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE. 

Attempted change of beneficiary of certificate issued under group life policy 
held ineffective for want of written notice to insurer and insurer’s indorsement of 
change on certificate. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

5. INSURANCE. 

Insured employee’s attempted oral assignment of certificate issued under group 
life policy held invalid as against beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 208.) 

Action by Ethel Voros against Theresa Barna. On defendant’s motion for 
summary judgment. 

Motion granted. 

Emil F. Reich, of New York City (Abraham J. Rosenblum, of New York City, 
of counsel), for plaintiff. . 

Nicholas H. Pinto, of New York City, for defendant. 

: JONES v. METROPOLITAN LIFE INS. CO. 

Supreme Court, Appellate Term, First Department. Jan. 30, 1936. 
286 New York Supplement 4. 

1. INSURANCE. 


Where insurance policy is mailed with nothing further to be done on part of 
either contracting parties, contract becomes effective as of time when and place 
from which it was mailed. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

2. INSURANCE. 

Where definite contract has been accepted by both parties, evidenced by execu- 
tion and issuance of policy with no conditions precedent to be performed, and 
nothing further to be done but transmission to insured, delivery to soliciting agent 
of company for transmission to insured is delivery to insured. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

3. INSURANCE. ' ; a ; 

Mailing to agent of insurer, or to insured, is sufficient delivery of policy so as 
to make contract of insurance effective. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

4. INSURANCE. 

In absence of provision in policy governing place of performance, place of pay- 
ment is either where principal office of insurer is situated, or place where contract 
was made. 

(For other cases, see Insurance, Dec. Dig. § 596.) 

5. INSURANCE. 

Validity of industrial life policies insuring resident of New Jersey, in which 
state policies were applied for and premiums paid to agent of insurer, which was 
New York corporation with home office in New York City, where policies were 
issued and sent without conditions precedent to delivery to insurer’s New Jersey 
agent, held governed by law of New York, so that evidence of conversations with 
agent were admissible to show waiver of clause avoiding policies for unsound 
health of insured at time of issuance. 


(For other cases, see Insurance, Dec. Dig. §§ 125[2], 664.) 

Appeal from Municipal Court of New York, Borough of Manhattan, First 
District. 

Action by Margaret Jones, as ancillary administratrix of the estate of Johanna 


Culbert, against the Metropolitan Life Insurance Company. Judgment for plain- 
tiff, and defendant appeals. 


Li 


— 
ae 


a we 
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Affirmed. 

Argued October term, 1935, before Lydon, Callahan, and Shientag, JJ. 

Tanner, Sillcocks & Friend, of New York City (Henry J. Sillcocks and Herbert 
F. Garrick, both of New York City, of counsel), for appellant. 

Leo D. Grossman, of New York City, for respondent. 

SHIENTAG, Justice. 

Plaintiff sues as ancillary administratrix of the estate of Johanna Culbert, to 
recover on three policies of industrial insurance on the latter’s life, to which the 
applications were not attached. As to one of the policies, defendant maintains it 
had never been delivered to the insured at all. The jury specifically found other- 
wise. As to all three of the policies, defendant claims the insured was not in sound 
health when they were issued, and that this fact avoided the policies according to 
their terms. Plaintiff admits that the insured was in unsound health at the time 
the policies were issued, but insists that there was a waiver by defendant of the 
“unsound health” clause, since its agent had been informed of the insured’s unsound 
health before the applications were accepted and the policies issued. Defendant 
objected at the trial to the eliciting of testimony of oral conversations with the 
agent to show waiver, on the ground that the insurance contracts were entered into 
in New Jersey, and could not be so varied according to New Jersey law. The court, 
however, ruled that the policies were New York contracts, refused to receive evi- 
dence of the New Jersey law, and overruled the objection. It is this action of the 
trial court which is cited as error. 

It was shown at the trial that at the time the policies in suit were issued and 
at the date of her death, the insured was a resident of New Jersey; that the policies 
were applied for and premiums all paid to the defendant’s agent in New Jersey; 
and that plaintiff, a daughter of the insured and a beneficiary of the proceeds of 
the policies, also resided in New Jersey. Defendant is a New York corporation, 
with its home office in New York City. The policies were issued at the home office, 
sent to defendant’s New Jersey agent, and he, in turn, personally handed them to 
the insured in New Jersey. It is not definitely shown whether the defendant mailed 
the policies from New York to the agent in New Jersey, or handed them to him in 
New York, though the former appears to be the mode of delivery to the agent. 

There were no conditions precedent to the delivery of the policy to be satisfied. 
The initial premium was paid in advance at the time the applications were submitted, 
and there is no clause that the policy shall be effective only on acceptance by, or 
delivery to, the insured. 

The cases in New York take various positions on the question of which law 
governs the validity of a contract. In some, the place where the contract was 
made is said to be determinative. F. A. Straus & Co. v. Canadian Pacific Ry. Co., 
254 N. Y. 407, 414, 173 N. E. 564; United States Mortgage & Title Co. v. Ruggles, 
258 N. Y. 32, 38, 179 N. E. 250, 79 A. L. R. 802. It is the opinion of an outstanding 
authority that this represents the present New York rule, unless there is a clear 
indication that the parties meant the contract to be governed by the place of per- 
formance. 2 Beale, The Conflict of Laws (1935) 1157. The view that the place 
of making governs has as a necessary concomitant, the theory that the place where 
the contract was made is the place where the last act legally necessary to effectuate 
a binding agreement took place. 


Other cases maintain that the contract is governed by the law of the place of 
performance. Manhattan Life Ins. Co. v. Johnson, 188 N. Y. 108, 113, 80 N. E. 
658,9 L. R. A. (N. S.) 1142, 11 Ann. Cas. 223; Jewell v. Wright, 30 N. Y. 259, 264, 
86 Am. Dec. 372; Curtis v. Delaware, L. & W. R. Co, 74 N. Y. 116, 120, 30 Am. 
Rep. 271. Still other cases rely on the intention of the parties to determine which 
law governs the contract. Wilson v. Lewiston Mill Co., 150 N. Y. 314, 323, 44 
N. E. 959, 55 Am. St. Rep. 680; Stumpf v. Hallahan, 101 App. Div. 383, 386, 91 
N. Y. S. 1062, affirmed 185 N. Y. 550, 77 N. E. 1196. The last position that the 
cases take is the one which assumes that it is the grouping of the various elements 
which have gone to make up the contract that determines which law governs. 
Hooley v. Talcott, 129 App. Div. 233, 236, 240, 113 N. Y. S. 820; cf. Sliosberg v. 
New York Life Ins. Co., 244 N. Y. 482, 155 N. E. 749. This last position, in an 
extended form, has been espoused by an English authority as the method to be 
used in resolving conflict of law difficulties. Cheshire, Private International Law, 
183 et seq. 
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[1-5] Whichever judicial test is resorted to in this instance, the contract must 
be regarded as.governed by New York law. If it be assumed that the law of the 
place of making governs, the contract in suit must be deemed to have been made in 
New York. When an insurance policy is mailed, with nothing further to be done 
on the part of either of the contracting parties, the contract becomes effective as 
of the time when and necessarily as of the place (2 Beale, The Conflict of Laws, 
1056, note 6) from which it was mailed. Western v. Genesee Mutual Insurance Co., 
12 N. Y. 258; Western Massachusetts Mut. Fire Ins. Co. v. Hilton, 42 App. Div. 
52, 58 N. Y. S. 996; Hammond v. International Railway Co., 63 Misc. 437, 116 
N. Y. S. 854, affirmed 134 App. Div. 995, 119 N. Y. S. 1127. Where a definite 
contract has been accepted by both parties, evidenced by the execution and issuance 
of the policy, with no conditions precedent to be performed, and nothing further to 
be done but transmission to the insured, delivery to the soliciting agent of the com- 
pany, who has naught to do but transmit it, is considered delivery to the insured. 
In such a case the agent is merely a conduit, as any public messenger would be. 
New York Life Ins. Co. v. Rutherford (C. C. A.) 284 F. 707, certiorari denied 262 
U. S. 744, 745, 43 S. Ct. 521, 67 L. Ed. 1211; Mutual Life Ins. Co. of Baltimore v. 
Otto, 153 Md. 179, 138 A. 16, 53 A. L. R. 487. There is no question but that mailing 
of such a policy to the insured is sufficient delivery to him. Hyde v. Goodnow, 
3 N. Y. 266; Stone v. Penn Yan, K. P. & B. Ry., 197 N. Y. 279, 90 N. E. 843, 134 
Am. St. Rep. 879. Whatever may be the rule with respect to the ordinary con- 
tracts, there is no reason why mailing to the agent of the insurer should not like- 
wise be sufficient delivery so as to make the contract of insurance effective. Jackson 
v. New York Life Ins. Co. (C. C. A.) 7 F.(2d) 31; Commercial Ins. Co. v. Hallock, 
27 N. J. Law, 645, 647, 72 Am. Dec. 379. The leading text-writers support this 
position, though there is a dearth of cases dealing specifically with this point. May 
on Insurance (4th Ed.) § 60; Vance on Insurance (2d Ed.) 211; 1 Couch, Cyclopedia 
of Insurance Law, §§ 125, 127; 32 C. J. 1127; 14 R. C. L. 898. 

Fried v. Royal Insurance Co. of Liverpool, 47 Barb. 127, affirmed 50 N. Y. 243, 
and its successors (Gallagher v. Metropolitan Life Ins. Co., 67 Misc. 115, 121 N. Y. 
S. 638; Lasch v. New York Life Ins. Co., 92 Misc. 190, 155 N. Y. S. 255; Yousey 
v. Queen Ins. Co. [Sup.] 148 N. Y. S. 125, 127), are not contrary to the rule we 
have just enunciated. The Fried Case, on which the later cases rely, does not stand 
for the proposition that to consummate the contract of insurance the policy must not 
only be transmitted to, but actually received by, the agent. 

If the law of the place of performance be considered controlling, New York 
law must likewise apply. No clause in the policies covers the place where payment 
is to be made on death. Two clauses in the policies might, however, be considered 
pertinent. One provides that if a claim arises, claimant should call personally at 
the district. office through which premiums have been paid; the other makes the 
option to surrender clause exercisable at the district office. Neither specifically 
refers to the payment of the proceeds on death. In addition, premiums were paid 
directly to the soliciting agent who called at the home, and he in turn apparently 
dealt directly with the home office of the company. No district office was involved. 

In the absence of any provision in the policies governing the place of perform- 
ance, the authorities are to the effect that the place of payment is either where the 
principal office of the insurer is situated (Ruse v. Mutual Benefit Life Ins. Co., 23 
N. Y. 516, 522), or it will be presumed to be the same as the place where the con- 
tract was made. Thompson vy. Lakewood City Development Co., 105 Misc. 680, 174 
N. Y. S. 825, affirmed 188 App. Div. 996, 177 N. Y. S. 926. Both these places were 
New York. 

Certainly the defendant considered the contract a New York obligation. Its 
policy was headed, “Home Office; New York City,” and its attestation clause recited 
the delivery of the policy on the date of its issuance. These indicate that the 
—— considered the obligation immediately effective on its issuance in New 
‘ork. 

Again, if the grouping of the various elements be considered the determinative 
test, New York law must apply. Defendant was a New York corporation, with its 
home office in New York City; the policies were issued and were payable in New 
York; elections of directors, in which policyholders had the right to vote, were 
held in New York; the distribution of surplus, in which policyholders could par- 
ticipate, was expressly conditioned on the approval of the Superintendent of Insur- 
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ance of the State of New York. Opposed to this is the fact that the insurance was 
solicited in, and premiums paid in, New Jersey by a resident of that state. The 
elements in the first group are of greater significance than those of the second in 
determining which law should govern the contract between the parties. 

The judgment below is affirmed, with $25 costs. All concur. 


SILVERSTEIN v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Appellate Division, Third Department. March 5, 1936. 
286 New York Supplement 211. 
INSURANCE. 


Under policy providing for total and permanent disability benefits provided 
insured proves that he is and will remain totally and continuously disabled during 
remainder of life and that after two years insured shall furnish proof that he 
actually continues in state of disability, proof of disability must be such as to justify 
deduction that insured will never recover, or, if he recover, that time of such recov- 
ery is far removed into future, and that end of such disability cannot be foreseen, 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE. 

Insured held not entitled to recover total and permanent disability benefits under 
policy requiring insured to prove that he is and will remain totally and continuously 
disabled during remainder of his life, where proof submitted showed that insured 
would probably recover within one year. 


(For other cases, see Insurance, Dec. Dig. § 524.) 


Appeal from Trial Term, Essex County. 

Action by Samuel L. Silverstein against the Prudential Insurance Company of 
America. From a judgment in favor of plaintiff on a directed verdict of the Essex 
Trial Term entered September 27, 1935, defendant appeals. 

Reversed, and complaint dismissed. 

Argued before Hill, P. J.. and Rhodes, McNamee, Bliss, and Heffernan, JJ. 

srackett & Eddy, of Saratoga Springs (Spencer B. Eddy, of Saratoga Springs, 
of counsel), for appellant. 

Sidney N. Zipser, of New York City (Thomas W. McDonald, of Port Henry, 
and Herman B. Zipser, of New York City, of counsel), for respondent. 

McNaMEE, Justice. 

This is an action upon a policy of insurance for sick benefits payable in the 
event that the assured became totally and permanently disabled. At the close of 
plaintiff’s case, both parties moved for a directed verdict; thus a question of law 
arose. 

The policy in question provided as follows: “If the insured shall become totally 
and permanently disabled, either physically or mentally, from any cause whatsoever, 
to such an extent that he is rendered wholly, continuously and permanently, unable 
to engage in any occupation or perform any work for any kind of compensation of 
financial value during the remainder of his lifetime, * * * the Company, upon 
receipt of due proof of such disability, will * * * pay to the insured the monthly 
income,” etc. 

The policy also provided that, in addition to the waiver of premiums, “the first 
monthly payment shall be made immediately upon receipt by the Company of due 
proof of such disability, and subsequent payments shall be made on the first day of 
each month thereafter.” 

Another provision was that, in case of proof of total and permanent disability, 
the insured may be examined once a year, after two full years of disability, for the 
purpose of verifying such disability, and that the assured “shall furnish due proof 
that he actually continues in the state of disability defined above.” And it provides 
that, “in case of failure to furnish such proof, no further premiums shall be waived, 
and no further monthly payment shall be made on account of such disability.” 

In January, 1929, the plaintiff claimed a waiver of the premiums, and also 
monthly payments, on the ground that he was totally and permanently disabled 
within the terms of the policy. It has not been questioned that at that time the 
plaintiff was suffering from tuberculosis, and that he was totally disabled thereby. 
In support of his claim, the plaintiff filed with the defendant proof of disability, 
consisting of statements in writing made by himself and two physicians who had 
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attended him. In his own proof, dated January 15, 1929, the plaintiff stated that he 
was disabled from September 10, 1928, and thereupon answered a question as 
follows: “Q. If the disability has not ended, when do you expect to be able to 
engage in some work? A. About one year.” 

In the proof of Dr. Allen, bearing date February 28, 1929, the doctor states that 
the plaintiff is wholly disabled, confined to his home, and not capable of engaging 
in any kind of work; and following these statements are questions put to the doctor, 
and answers made by him: 

“Q. Is the disability in your opinion of such a nature that the insured will never 
for the remainder of his lifetime be able to engage in profitable employment oi 
any kind? A. No. 

“Q. Do you expect a recovery that will enable the insured to take up some form 
of profitable employment? A. Yes. 

“Q. If you do, state approximately when you think the insured will be able to 
engage in some work. A. About one year.” 

The proof given by Dr. Miller, dated December 19, 1928, stated that the insured 
is wholly disabled, and has been since September 10, 1928, and then makes answers 
to questions as follows: 

“Q. Approximately when do you think the insured will be able to perform 
some work? A. About one year. 


“Q. Do you * * * consider the insured so disabled that he will for all time 
be prevented from engaging in any gainful work? A. No.” 


These proofs were rejected, and the company refused to pay on the ground that 
permanent disability was not established; and at the same time the defendant pro- 
posed to the plaintiff that he submit further proofs at a later time in case he should 
“then feel” that his claim merited further consideration. 


The plaintiff continued to pay his premiums under protest, and further proof 
was submitted in September, 1929, when, in a statement by Dr. Trudeau, it was 
shown that the plaintiff was wholly disabled, although he was not disabled for all 
time. The doctor was not able to approximate the time when the plaintiff could 
work, 


This action is brought to recover the payments which plaintiff claims were pay- 
able between January 15, 1929, and September 1, 1929, and to recover the premium 
payments which plaintiff had made under protest during that time, amounting in the 
aggregate to $2,945.50. The question presented here is, Did the plaintiff submit due 
proof that he was totally and permanently disabled, within the meaning of the policy, 
during that period? 


[1, 2] It is evident that the limitations of the policy as to disability are not to 
be applied literally, viz. that the assured must prove that he is and will remain 
totally and continuously disabled from performing any work for any kind of com- 
pensation of financial value during the remainder of his life. In the illness from 
which men commonly suffer, it would be indeed a rare instance when proof of such 
a fact could be made. It would not be reasonable to presume that the parties 
intended that the assured should be suffering from a sickness of such a character 
that under no possibility he could ever recover, because that would call for proof 
of a fact that ordinarily is not capable of proof. And, again, the policy itself looks 
forward, by its very terms, to future examinations, to recovery, to cessation of 
benefit payments, and to the resumption of the premium payments. On the other 
hand, it was clearly not intended that the assured should prove only a total dis 
ability of a transient or temporary nature. It is between these extremes that the 
intention expressed by the policy must be found. It is our view that the proof of 
disability must be such to justify a deduction (as a matter of law, when a verdict 
is directed), that the assured will never recover, or, if he recover, that the time oi 
such recovery is far removed into the future and the end of such disability cannot 
be foreseen. The proof submitted by the plaintiff prior to September, 1929, showed 
that he would recover, and that the time within which such recovery could be 
expected was not unforeseen, but was measured by the term of a year, and this 
measurement of time was. given both by the plaintiff and each of his physicians. 
We are unable to hold that the plaintiff suffered a permanent disability during the 
period mentioned when under all the proof submitted the plaintiff did not show or 
even claim disability for a longer period than one year. Ginell v. Prudential Insur- 
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ance Co. of America, 205 App. Div. 494, 200 N. Y. S. 261, reversed 237 N. Y. 554, 
143 N. E. 740, on the dissenting opinion of Van Kirk, J. 

The additional proof submitted on the trial did not aid the defendant. The 
policy provides that the first monthly payment “shall be made immediately upon 
receipt by the Company of due proof of such disability and subsequent payments 
shall be made on the first day of each month thereafter.” Under this provision no 
payments could become due until after due proof has been submitted. And, as due 
proofs were not submitted prior to September 1, 1929, no payments ever became 
due to the plaintiff before that date. The judgment should be reversed, and the 
complaint dismissed, with costs. 

Judgment reversed, on the law, with costs, and complaint dismissed, with costs. 

Hill, P. J., and Rhodes, Bliss, and Heffernan, JJ., concur. 


MAGALIFF v. NEW YORK LIFE INS. CO. 
Supreme Court, Appellate Division, Second Department. March 20, 1936. 
286 New York Supplement 303. 
1. INSURANCE. 


Surrender and cancellation of life insurance policy, providing for disability 
benefits, held not to prevent recovery of such benefits already accrued. 

(For other cases, see Insurance, Dec. Dig. § 243.) 

2. INSURANCE. 

Defense of statute of limitations relating to actions on forfeited insurance 
policies held insufficient in action for disability benefits ynder life insurance policy 
surrendered and canceled (Insurance Law, § 92). 

(For other cases, see Insurance, Dec. Dig. § 619.) 

Lazansky, P. J., and Davis, J., dissenting 

Action by Daniel Magaliff against the New York Life Insurance Company. 
From an order denying plaintiff’s motion to strike out the defenses in the answer, 
he appeals. 

Reversed on the law, and motion granted, with leave to serve an amended 
answer. 

Argued before Lazansky, P. J., and Young, Hagarty, Carswell, and Davis, JJ. 

Joseph Garrow, of New York City, for appellant. 

Kenneth deF. Carpenter, of New York City, for respondent. 

Per Curiam. 

[1, 2] In an action to recover disability benefits provided for in a policy on the 
plaintiff’s life, order denying plaintiff's motion to strike out the defenses contained 
in the answer reversed upon the law, with $10 costs and disbursements, and motion 
granted, with $10 costs, with leave to defendant to serve an amended answer, if 
so advised, within ten days upon payment of costs. In our opinion, the surrender 
and cancellation of the policy does not prevent recovery by plaintiff for the dis- 
ability benefits already accrued at the time of such surrender and cancellation. 
Duncan v. New York Mut. Ins. Co., 138 N. Y. 88, 33 N. E. 730, 20 L. R. A. 386; 
Rosenbaum vy. National Accident Soc. (Sup.) 167 N. Y. S. 325 (not reported in 
State Report). The defense of the statute of limitations under section 92 of the 
Insurance Law is also insufficient because that statute relates to actions upon for- 
feited policies, and the present action is not upon a forfeited policy. 

Young, Hagarty, and Carswell, JJ., concur. 

Lazansky, Presiding Justice, and Davis, Justice, dissent. 


DIAMOND v. NEW YORK LIFE INS. CO. 


Supreme Court, Appellate Division, First Department. March 27, 1936. 
286 New York Supplement 625. 


INSURANCE, 

Words “voluntary or otherwise” in provision of life insurance policy that 
double indemnity for accidental death should not be payable if insured’s death 
resulted from “inhaling of gas, whether voluntary or otherwise,” held to bar recov- 
ery of double indemnity for insured’s death as result of inhaling carbon monoxide 
gas emitted by his automobile. 


(For other cases, see Insurance, Dec. Dig. § 515.) 





222 The Insurance Law Journal, Vol. 87 [Aug., 1936 


Action by Rose Federman Diamond, as guardian ad litem of Ruth Diamond 
and another, infants, against the New York Life Insurance Company. Submission of 
controversy on an ‘agreed statement of facts pursuant to Civil Practice Act, §§ 
546-548. 

Judgment directed for defendant. 

Argued before Martin, P. J., and Townley, Untermyer, Dore, and Cohn, JJ. 

Charles Tolleris, of New York City (Irving R. Kass, of New York City, of 
counsel), for plaintiff. 

Louis H. Cooke, of New York City (Ferdinand H. Pease, of New York City, 
of counsel), for defendant. 

Dork, Justice. 

The defendant insurance company issued a policy of life insurance on the life 
of Abraham J. Diamond payable to the infant plaintiffs. On the death of the 
insured, defendant paid the face amount of the policy in the sum of $10,000. Plain- 
tiffs, under double indemnity provisions, seek to recover an additional $10,000 pay- 
able if death resulted from accident as defined in the policy. The death of the 
insured on July 14, 1932, resulted from inhaling carbon monoxide gas emitted by 
the insured’s automobile in his garage, and it is conceded that death did not result 
from self-destruction. 

The policy contained the following clause: “New York Life Insurance Company, 
a mutual company, agrees to pay to Ruth Diamond and Gloria Diamond, beneficiaries, 
share and share alike, $10,000. (the face of this policy) upon receipt of due proof 
of the death of Abraham J. Diamond, the insured, or $20,000. (double the face of 
this policy) if such death resulted from accident as defined under ‘Double Indemnity’ 
on the second page hereof and subject to the provisions therein set forth.” 

The definition and the provisions, referred to in said clause, follow: 

“Double Indemnity. The double indemnity provided on the first page hereof 
shall be payable upon receipt of due proof that the death of the insured resulted 
directly and independently of all other causes from bodily injury effected solely 
through external, violent and accidental means and occurred within ninety days after 
such injury. 

“Double indemnity shall not be payable if the insured’s death resulted from self- 
destruction, whether sane or insane; from the taking of poison or inhaling of gas, 
whether voluntary or otherwise.” 

The sole issue is whether the words “voluntary or otherwise” exclude from 
coverage the involuntary inhaling of gas. That question has been finally disposed 
of by the Court of Appeals in Rasmussen v. New York Life Ins. Co., 267 N. Y. 129, 
131, 195 N. E. 821, which involved the identical clause in another policy issued by 
the same defendant. Plaintiff in that case was granted a new trial, only because of 
the rejection by the trial court of certain evidence which the Court of Appeals held 
should have been admitted. The Court of Appeals said: 

“It is conceded that the insured ‘died from carbon monoxide poisoning ;’ that 
‘carbon monoxide is a poisonous gas;’ and that, within the foregoing term of the 
policy, death was the result of accident, without contributory cause. 

“The policy further provides: ‘Double indemnity shall not be payable if the 
insured’s death resulted from * * * the taking of poison or inhaling of gas, 
whether voluntary or otherwise.’ Unless ineffective for reasons in the record, this 
exception defeats plaintiff's recovery. (Osburn v. Commercial Travelers’ Mut. 
Accident Ass’n of America, 265 N. Y. 671 [193 N. E. 438].)” 

Construing the identical clause, the United States Circuit Court of Appeals, 
Eighth Circuit, in King v. New York Life Ins. Co. of New York, 72 F.(2d) 620, 
624, held: “That clause reading, ‘whether voluntary or otherwise’ is broad and 
sweeping. It does not nullify the definition of ‘inhaling’; it simply precludes any 
attempt at restriction.” . 

Plaintiff relies on Penfold vy. Universal Life Ins. Co., 85 N. Y. 317, 39 Am. 
Rep. 660. In that case the policy excluded coverage if the insured died “by his 
own hand or act, voluntary or otherwise.” There a sane man had taken an over- 
dose of medicine prescribed by his physician. The question was whether the 
words “die by his own hand or act, voluntary or otherwise” referred to an unin- 
tentional and accidental act. The court pointed out that it has long been settled 
that the words “die by his own hand or act” do not refer to an accidental act. but 
refer to intentional suicide, and that therefore the addition of the words “voluntary 
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or otherwise” to that particular clause merely extended the limitation to suicide 
by an insane man who has no rational volition. That case is clearly distinguishable, 
but even there, it is to be noted, the words “or otherwise” were held to mean the 
opposite of “voluntary.” 

Cases cited by plaintiff applying the rule ejusdem generis have no relation to 
the construction of a clause such as the clause in issue here. On reason as well 
as on authority, plaintiff's contention cannot be sustained. 

Judgment is accordingly directed. for the defendant, without costs. 

Judgment directed for the defendant, without costs. Settle order on notice- 
All concur. 


OFFERING v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Term, Second Department. Nov. 2, 1935. 
286 New York Supplement 654. 
INSUKANCE. 

Under proof that insured, who was ill and had been for some time, and who 
knew that he was not entitled to policy, enlisted aid of insurer’s agent to procure 
it, in such endeavor agent did not represent insurer so as to estop it from declaring 
policy void. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

Appeal from City Court of New York, Queens County. 

Action by Christopher Offering against the Metropolitan Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. 

Judgment reversed on the law, and complaint dismissed. 

Argued November term, 1935, before Cropsey, MacCrate, and Lewis, JJ. 

Henry C. Frey, of Jamaica, L. I., for appellant. 

Pike & Bornstein, of Rockaway Beach (Louis M. Bornstein, of Rockaway 
Beach, of counsel), for respondent. : 

Per Curiam. 

Judgment unanimously reversed upon the law, with costs to the appellant, and 
complaint dismissed, with costs. 

It is uncontradicted that the insured was seriously ill, and had been for some 
time, when the policy was issued. By the terms of the latter the defendant had 
the right to declare it void because of the facts stated, and this the defendant 
undertook to do. The plaintiff's claim was that the defendant’s agent knew the 
condition of the insured when the policy was issued. Upon the facts appearing 
in the plaintiff’s case, the claim of waiver or estoppel was not made out. Levic 
v. Metropolitan Life Insurance Co., 242 App. Div. 595, 275 N. Y. S. 908. More- 
over, the plaintiff’s proof showed that he knew he was not entitled to the policy, 
but enlisted the aid of the defendant’s agent to procure it. In such an endeavor 
the agent did not represent the defendant. Nassl v. Metropolitan Life Insurance 
Co., 19 Misc. 413, 44 N. Y. S. 261; McCormack v. Security Mutual Life Insurance 
Co., 220 N. Y. 447, 116 N. E. 74; Mutual Life Insurance Co. of New York v. 
Hilton-Green, 241 U. S. 613, 619 et seq., 36 S. Ct. 676, 60 L. Ed. 1202. 


FORE v. EQUITABLE LIFE ASSUR. SOC. OF THE UNITED STATES. 
No. 93. 
Supreme Court of North Carolina. Feb. 26, 1936. 
184 Southeastern Reporter 1. 


INSURANCE. Aes oe 

In action on disability provision of life insurance certificate issued under group 
policy in favor of corporation by which insured was employed, evidence as to 
physical condition of insured at time when and after he ceased to work for corpora- 
tion and as to reason for his quitting work held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Superior Court, Buncombe. County; Oglesby, Judge. 

Action by Jess N. Fore against the Equitable Life Assurance Society of the 
United States. From a judgment of the superior court affirming a judgment for 
the plaintiff entered in the general county court, the defendant appeals. 

No error. 

This is a civil action commenced in the general county court of Buncombe 
county to recover on a certificate of life insurance providing for the payment of 
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certain sums of money in the event the insured should become totally and per- 
manently disabled while said certificate was in force, which said certificate was 
issued to the plaintiff by the defendant under a group policy of insurance in favor 
of the American Enka Corporation. It is provided in said certificate and group 
policy that, in the event any employee, while insured under the aforesaid policy and 
before attaining the age of 60 years, becomes totally and permanently disabled 
by bodily injury or disease, and will thereby presumably be continuously prevented 
for life from engaging in any occupation or performing any work for compensation 
of financial value, the society, upon receipt of due proof of such disability, will 
pay certain disability benefits. It is further provided in said certificate and group 
policy that the insurance upon any employee shall automatically cease upon the 
termination of his employment by the holder of the group policy. 

The plaintiff admits that after the 26th day of September, 1934, he did not 
work for the American Enka Corporation, but alleges that on or before that date 
he became totally and permanently disabled within the meaning of the certificate 
and group policy. 

The defendant contends that the plaintiff voluntarily quit his employment with 
the American Enka Corporation on the 26th day of September, 1934, after working 
a full day and after having worked regularly for many months theretofore, and 
that he received compensation for his services up to and including that date, and 
that on said date the plaintiff served notice upon the American Enka Corporation 
that he was quitting his employment for the purpose of entering business on his 
own account. The defendant further contends that the plaintiff did, immediately 
after quitting his employment, enter business for himself by operating a filling 
station in West Asheville, which he carried on for some three or four months, 
and, upon disposing of said filling station, opened a restaurant in the city of 
Asheville, which he operated until within a few days of the trial of this action. 

The case was tried in the general county court upon the following issue: “Did 
the plaintiff become totally and permanently disabled by bodily injury or disease, 
on or before September 26th, 1934, to such extent that he will presumably be 
continuously prevented for life from engaging in any occupation or performing 
any work for compensation of financial value?” 

The issue was answered in favor of the plaintiff, and, from judgment based on 
the verdict, the defendant appealed to the superior court, assigning errors. 

The case came on for hearing in the superior court, and the defendant 
announced that it would abandon all exceptions taken in the general county court 
except those relating to the motions for judgment as of nonsuit and to the 
signing of the judgment. The judge of the superior court overruled the appellant's 
exceptions and entered judgment affirming the judgment of the general county 
court, to which the defendant excepted and appealed to the Supreme Court, 
assigning errors. 

Parker, Bernard & DuBose, of Asheville, for appellant. 

Cecil C. Jackson, of Asheville, for appellee. 

SCHENCK, Justice. 

The sole question presented on this appeal is whether the plaintiff became 
totally and permanently disabled while insured by the certificate issued to him under 
the group policy issued by the defendant to the American Enka Corporation. 

The plaintiff as a witness in his own behalf testified that he went to work for 
the American Enka Corporation on the 3lst day of December, 1932, and continued 
to work there until about the 26th day of September, 1934; that he worked in the 
spinning department where there were two vats of acid on each side of the machine 
at which he worked, holding something like 300 gallons of acid, and, after he had 
worked a while in this acid, he began to lose weight and to take a hacking cough 
and had quite a bit of trouble in his throat, which caused him to go to see a doctor 
who gave him an examination; that he left the employment of the American Enka 
Corporation because he was sick and was not able to work; and that since he has 
been away from this emplovment he has been sick, with no strength, underweight 
about 22 or 23 pounds, and has had a hacking cough, and, when he tries to do any 
work, he gives out and cannot do it. 


Dr. Donald S. Tarbox, an admitted medical expert, testified for the plaintiff 
that he found the symptoms from which the plaintiff was suffering to be those most 
commonly found in pulmonary tuberculosis and that the X-ray examination of the 
plaintiff by Dr. Murphy confirmed his findings. Dr. Tarbox further testified that 
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he had an opinion satisfactory to himself as to what caused the plaintiff’s condition, 
and that it was that the present respiratory infection was irritation of the lungs 
and the toxic effect of the fumes of sulphuric acid, and that in his opinion the 
plaintiff would not make such a recovery as to get well and return to his ordinary 
work. 

The defendant's witness, H. G. Setzler, testified in effect that he was the over- 
seer of the spinning department of the American Enka Corporation, and that the 
plaintiff worked under him and gave him notice on the 26th day of September, 
1934, that he was quitting work, and that the plaintiff said he was quitting because 
he was going into business for himself in West Asheville, and that he (the witness) 
made a memorandum of ‘this statement in his book at the time it was made, and that 
plaintiff did not say anything about being sick or disabled. 

The defendant offered testimony of other witnesses tending to show that the 
plaintiff worked full time up to and including the 26th day of September, 1934, and 
received full pay therefor, and immediately after quitting his work he opened a 
filling station and later a restaurant, and had continuously worked up to the time 
of the trial of this action. 

The plaintiff in rebuttal testified in his own behalf that he did not tell Mr. 
Setzler, his overseer, that he was quitting work to go into business for himself, 
but told him that he was quitting for some time on account of his health, and that, 
while he had been able to do some little odd jobs, selling Coco-Cola and the like, 
he had not been able to continuously do any work for profit since the 26th day of 
September, 1934. 

There was other adminicular evidence for both plaintiff and defendant. 

This case is distinguished from Boozer v. Equitable Life Assurance Society, 
206 N. C. 848, 175 S. E: 175, relied upon by the defendant. The plaintiff in that 
case was discharged for violation of the rules of his employer, and up to the 
time of such discharge was able to and did fully perform all the duties of his 
employment, and did not suffer total disability until some months after his dis- 
charge. In the instant case the evidence as to the physical condition of the plaintiff 
at the time he ceased to work for the holder of the group policy and as to the 
reasons for his quitting such work, as well also as to his physical condition since 
that time, was conflicting and clearly raised an issue for the jury. Fields v. 
Equitable Life Assurance Company, 195 N. C. 262, 141 S. E. 743, Bulluck v. Mutual 
Life Insurance Company, 200 N. C. 642, 646, 158 S. E. 185, and Gossett v. 
Metropolitan Life Insurance Company, 208 N. C. 152, 179 S. E. 438, and cases 
therein cited. 

There was no error in the action of the judge of the superior court in sus- 
taining the denial of the motions for judgment as of nonsuit or in affirming the 
judgment of the general county court. 

No error. 


SMITH v. NEW YORK LIFE INS. CO. No. 309. 
Supreme Court of North Carolina. Feb. 26, 1936. 
184 Southeastern Reporter 21. 


INSURANCE. 

Evidence held to justify denial of recovery to insured on disability clause of 
life policy and granting to insurer of rescission of disability provisions on ground 
insured in failing to disclose operations on eyes had made false statements of 
material facts to medical examiner. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Superior Court, Pitt County; Barnhill, Judge. 

Action by Edward Dalton Smith against the New York Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

See, also, 208 N. C. 99, 179 S. E. 457. 

This is a civil action to recover disability benefits upon a $5,000 life insurance 
policy containing a provision known as a total and permanent disability clause, 
which is to the effect that upon the insured’s becoming disabled by injury or disease 
that wholly prevents him from performing any work or engaging in any business 
for remuneration or profit, occurring after said insurance policy took effect and 
before the insured was 60 years old, he shall be entitled to a waiver of further 
premiums and $10 per month for each $1,000 insurance set forth in the face of 
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the policy, upon proof that the insured will be continuously and totally disabled 
for life. 

It is admitted by the defendant that a policy with the total and permanent dis- 
ability clause was issued by it to the plaintiff on October 8, 1926, and that the 
premiums were paid thereon up to the time of filing claim thereunder, and that 
proof of claim was duly made in August, 1932, by the plaintiff for the sum of $50 
per month from September 1, 1932. However, the defendant averred in its answer 
that the policy was procured by false and fraudulent representations made in the 
application therefor, and that the disease causing plaintiff's disability existed prior 
to the issuance of the policy, and declined to pay the disability benefits, and gave 
notice of its election to rescind the provision for such benefits in the policy, and 
tendered the amount of premiums theretofore paid therefor. 


The plaintiff declined to accept the tender of the amount of premiums paid and 
filed a reply wherein he alleged that if any false statements were made in the 
application for the insurance policy, they were made with the knowledge of the 
defendant's soliciting agent and medical examiner of their falsity, and that the 
company thereby waived any defense grounded upon such statements and is estopped 
to set up such defense, and that the disability occurred after the issuance of the 
policy. 

The case came on for trial, and, at the close of the plaintiff’s evidence, the court 
granted the defendant’s motion for judgment as of nonsuit, and further ordered 
and adjudged, upon the pleadings and evidence, that the permanent disability pro- 
vision in the policy be canceled. From this judgment the plaintiff appealed, 
assigning errors. 


S. J. Everett, of Greenville, for appellant. 

Albion Dunn, of Greenville, for appellee. 

SCHENCK, Justice. 

The provision of the policy under which the plaintiff claims is as follows: 
“Disability shall be considered total whenever the insured is so disabled by bodily 
injury or disease that he is wholly prevented from performing any work, from 
following any occupation, or from engaging in any business for remuneration or 
profit, provided such disability occurred after the insurance under this policy took 
effect and before the anniversary of the policy on which the insured’s age at 
nearest birthday is sixty. 


It should be noted that the disability benefits under the policy are specifically 
excepted from the incontestability clause thereof, said clause being in the following 
words: “This Policy shall be incontestable after two years from its date of issue 
except for non-payment of premium and except as to provisions and conditions 
relating to Disability and Double Indemnity Benefits.” 


The plaintiff contended, and offered his own. testimony and other evidence 
tending to prove, that his eyes were good when the policy was issued and took 
effect in 1926, and gave him no trouble at that time, and that he was in good health 
and under no disability until January, 1932, and that he filed claim in August, 1932, 
and that when the polcy was sold to him in 1926 he was not nineteen years old 
and had several years before been a pupil in a school conducted by the agent of 
the defendant who solicited his insurance, that he was wearing glasses at the time 
and told her about his eyes having been treated, and that he accepted the statement 
of that agent when she told him that the treament of his eyes made no difference; 
that the agent filled out the application and sent him to the doctor; that the doctor 
had personally known him for nine years and had had an office within 50 yards 
of his father’s store, where the doctor was seen by the plaintiff practically every 
day and where the plaintiff went several times a week; that in making the exam- 
ination the doctor asked him only four or five questions and nothing about his 
eyes, although he had glasses on at the time and would have told him about his 
eye treatment if the doctor had asked him; that in signing the paper containing 
the questions and answers he did as directed by the doctor and did not know he 
was responsible for what the doctor had written, and in putting his name on the 
paper he obeyed the doctor whom he, as a child, had obeyed many times before; 
that he is now totally and permanently disabled by practical blindness caused by 
glaucoma simplex. 

The “Answers to the Medical Examiner, 


which is a part of the policy upon 
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which this action is based and which was introduced in evidence, contains among 
other questions and answers the following: 

“7. A. Have you had any accident or injury or undergone any surgical opera- 
tion? Yes, Appendicitis 12 years ago. Operation. Recovery. 

“7. B. Have you been under observation or treatment in any hospital, asylum 
or sanitarium? Yes, appendicitis. * * * 

“8. D. Have you consulted a physician for or suffered from any ailment or 
disease of the Skin, Middle Ear or Eyes? No, * * * 

“10. Have you consulted a physician for any ailment or disease not included 
in your above answers. Yes, Malaria Fever, 1922, two weeks, moderate, recovery.” 

The plaintiff stated on cross-examination that the first time he went to the 
hospital for trouble with his eyes was in 1925, and that before that he had consulted 
Dr. Daniels of New Bern and bought glasses, and that Dr. Daniels had told him 
that he had a decayed nerve of the right eye; and that about six months after 
consulting Dr. Daniels he went to Johns Hopkins Hospital and there consulted 
Dr. McLean for treatment on September 16, 1925, and that Dr. McLean performed 
an operation on his eye; he bored a hole in it and put a little gold wire in the eye; 
that Dr. McLean operated the first time he consulted him and that the eye did not 
pain him any more until 1926, at which time he made a second visit to Dr. McLean, 
and he performed another operation in his other eye and told him that the conidtion 
which existed in September, 1925, had spread to the other eye, that the operation 
on his left eye was a different operation, a trephine; the doctor just opened the eye 
but did not put a wire in this one. 

On further cross-examination the plaintiff also stated: “I found my statement 
in the application was false; I did not know it then; I found out it was false when 
the Company sent me the check for the return premiums; the statement about 
my eyes is not true, but I didn’t make it; the one about not having consulted a 
physician in the last five years is not true; if the operation on the eyes was a 
surgical operation, my statement that the operation for appendicitis was the only 
operation I had had was not true; I don’t know if I would call the eye operation 
a surgical operation; when I stated that malaria was the only disease I had had, 
that was not true. I don’t know that I would call it a surgical operation. Except 
as to my eyes I had not been treated by a doctor within five years next to the date 
of the policy, except for malaria.” 

When asked why he did not tell about the operations on his eyes at the time he 
was asked if he had consulted a doctor about any other disease, the plaintiff said: 
“I don’t know. I didn’t have my mind on my eyes then. I had on glasses; it looks 
to me like he would have asked me about my eyes.” The plaintiff further testified 
that he knew he was undergoing a physical examination for the purpose of finding 
out whether he was able to get the policy, and when asked why he did not tell the 
doctor what he told the soliciting agent, said: “I thought he was going to make the 
examination; I didn’t know it was a questionnaire.” And further stated: “If he 
didn’t find it out, I was not going to tell him; it looks to me like he could find it 
out: I knew it; I never told him because he didn’t ask ‘me anything about it, and I 
knew at the time that I had had treatment for my eyes, that a wire had been put 
in my right eye and that it had been drained, and that another operation had been 
performed on my left eye during my second trip to Baltimore.” 

It appears from the plaintiff's own testimony that he withheld from the medical 
examiner of the company the fact that he had been but a short time previously to 
Johns Hopkins Hospital in Baltimore and had had an operation performed upon 
one eye within shortly over a year before making the application for insurance and 
upon the other eye in considerably less than a year before. It is also apparent that 
the representations made by the plaintiff to the defendant’s medical examiner to 
the effect that he had not been in a hospital, and that he had not been treated by 
any physician except for appendicitis and malaria, when as a matter of fact he had 
been in the hospital and had both of his eyes operated on, were false representa- 
tions of material facts. 

The questions and answers contained in the medical examination are followed 
by this provision: “On behalf of myself and of every person who shall have or 
claim any interest in any insurance made hereunder, I declare that I have carefully 
read each and all of the above answers, that they are each written as made by me, 
and that each of them is full, complete and true, and agree that the company 
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believing them to be true shall rely and act upon them.” And immediately follow- 
ing this provision is the plaintiff’s signature. a 

The attending physician’s report on the claim for disability filed by the plaintiff 
on August 18, 1932, shows that his “first consultation in the present disability” of 
the plaintiff was held on September 16, 1925, and that the date of the “onset of the 
present disability’ was about September, 1924, and that his diagnosis of the “dis- 
ease * * * causing the present disability” was glaucoma simplex. 

We do not think that this case falls within those cases which hold that, in the 
absence of fraud or collusion between the insured and the soliciting agent, the 
knowledge of the agent, when acting within the scope of the powers intrusted to 
him, of any misstatement of facts, will be imputed to the company, although the 
policy contains stipulations to the contrary, and that such imputed knowledge 
constitutes a waiver of any defense upon the ground of such misstatements and 
is an estoppel to the setting up of such defense. The distinction between those 
cases and the instant case is that in the former the agents of the insurers were 
informed of the true facts but did not convey them to the insuring companies by 
truthfully filling out the answers to the questions contained in the applications or 
otherwise; whereas, in the instant case there was a suppression of the truth from 
the medical examiner who filled out the questionnaire, by which he was deceived, 
and which caused him to convey to the company false information, the falsity of 
which was known to the insured but unknown to the medical examiner, or the 
insurer. The fact that the plaintiff had told the soliciting agent that he had had 
trouble with his eyes and had had them treated, and the fact that the medical 
examiner of the company knew him from boyhood and knew he wore glasses, were 
not sufficient to impute to the company knowledge of the fact that he had been in 
a hospital and had his eyes operated upon—especially is this so in the face of his 
statement to the contrary made to the medical examiner of the company. 

We conclude and hold that by reason of the false statements of material facts 
made by the plaintiff to the medical examiner of the defendant, and of the sup- 
pression of material facts as to his insurability, the plaintiff is not entitled to 
recover in this action, and that the defendant is entitled to have the disability pro- 
visions of the policy sued upon rescinded upon the return by it to the insured of 
the amount of the premiums paid therefor with interest. 

It would seem further that the total and permanent disability clause of the 
policy was not applicable to the plaintiff's present disability for the reason that the 
evidence tends to show that it did not occur after the policy sued on took effect, 
since according to the report of the physician filed with the application for dis- 
ability benefits the “onset of the present disability” was in 1924, and that his “first 
consultation in the present disability” was in 1925, and that the policy did not take 
effect until 1932. ' 

The judgment of the superior court is affirmed. 

Devin, J., took no part in the consideration or decision of this case. 


MAUNEY v. METROPOLITAN LIFE INS. CO. No. 106. 
Supreme Court of North Carolina. Feb. 26, 1936. 
184 Southeastern Reporter 82. 


1. INSURANCE. 

Incontestability clause in life policy covers defense of alleged bad health of 
insured at time of delivery, and that of false and fraudulent statements alleged 
to have been made by insured in application as well as all other defenses, except 
nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. os 

In action on disability provision of life endowment policy, answer of insurer 
setting up defense of fraud in procurement of policy and tender of premiums 
theretofore paid held mere notice to insured of insurer’s intention to rescind 
policy and ineffective as rescission. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

4. INSURANCE. ; _ rs hs 

To prevent life endowment policy containing disability clase from remaining 
enforceable by insured, insurer was required to bring suit in court of competent 
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equitable jurisdiction for cancellation of policy within time allowed in incontesta- 
bility clause. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

5. INSURANCE. ° 

Judgment of recorder’s court purporting to cancel life endowment policy for 
fraud in its procurement held void, since court was without equitable jurisdiction 
to cancel policy, and hence judgment was not bar to insured’s setting up incontesta- 
bility clause in subsequent action for disability benefits (Pub. Loc. Laws 1911, c. 
243; Pub. Loc. Laws 1931, ¢. 390). 

(For other cases, see Insurance, Dec. Dig. § 249.) 

6. INSURANCE. 

In action for disability benefits of life endowment policy containing provision 
that policy should be incontestable except for nonpayment of premiums after two 
years from date of issuance, evidence of insured’s ill health or false statements in 
application for policy and reinstatement he/d inadmissible where action was com- 
menced more than two years after issuance of policy. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


Appeal from Superior Court, Buncombe County; Warlick, Judge. 

Action by Hugh L. Mauney against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

No error. 

The issues submitted to and answers made by the jury were as follows: 

“1. Did the defendant issue and deliver to the plaintiff its policy No. 
6809832—and were all premiums due on said policy paid or either tendered up to 
and including November 2, 1932? Answer: Yes, by consent. 

“2. Has the plaintiff been continuously totally disabled as the result of bodily 
disease from engaging in any business or occupation and performing any work for 
compensation or profit from the 19th day of November, 1931? Answer: Yes. 

“3. Did the plaintiff on or about March 21, 1932, file with the defendant due 
proof of his disability? Answer: Yes. 

“4. Is the defendant, by reason of the incontestability clause in the policy and 
in the disability clause attached thereto, precluded from setting up the defenses of 
fraud pleaded in the answer? Answer: Yes. 

“5. What amount, if any, is the plaintiff entitled to recover of the defendant 
on account of the disability benefits pleaded in the complaint? Answer: $1,074.15 
and interest at 6%. 

“6. What amount, if any, is the plaintiff entitled to recover of the defendant on 
account of premiums paid under protest, subsequent to the plaintiff’s disability? 
Answer: $104.82.” 

From judgment based on the verdict, the defendant appealed, assigning errors. 

Harkins, Van Winkle & Walton, of Asheville, and P. W. Garland, of Gastonia, 
for appellant. 

Johnson, Rollins & Uzzell, of Asheville, for appellee. 

SCHENCK, Justice. 

There is no conflict in the evidence. It all tends to show the issuance of the 
policy, the payment of premiums, the total and permanent disability of the insured 
from the date claimed, the notice to the insurance company of such disability, and 
the institution of this action after the expiration of two years from the issuance 
of the policy. The two-year incontestability clause in the policy sued on is made 
applicable to the “Supplemental Contract” for “Total and Permanent Disability” 
by these words: “No other provisions of said policy shall be held or deemed to be 
a part hereof, except (a) the provisions of said policy as to incontestability shall 
apply hereto. * * *” The amounts contained in the answers to the fifth and sixth 
issues were agreed upon by the parties. 

The controversy centers around the fourth issue. 

The defendant issued an income policy, fifty-three year endowment, upon the 
life of the plaintiff for $6,000, dated February 2, 1931, by the terms of which the 
defendant agreed to waive further payment of premiums and to pay certain benefits 
to the plaintiff, should he become totally and permanently disabled, the terms and 
conditions under which said benefits were payable being fully set forth therein. 
About May, 1931, the plaintiff permitted said policy to lapse for nonpayment of 
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premiums, and, upon application, the policy was reinstated September 28, 1931. 
About March, 1932, plaintiff made application to the defendant for benefits under 
the policy, and the defendant tendered to the plaintiff the return of all premiums 
with interest, and notified him that it would resist and contest any payment under 
the policy, which return premiums the plaintiff declined to accept. 

On September 1, 1932, the plaintiff instituted an action in the recorder’s court 
of Cleveland county to recover the amount of benefits under said policy on account 
of alleged total and permanent disability from the 19th day of November, 1931, till 
the institution of the action, namely, $480. The defendant filed an answer in said 
recorder’s court in which it alleged that it had been induced to issue the policy by 
reason of false and fraudulent statements as to the condition of the health of the 
plaintiff, which were made in his written application for insurance dated January 
26, 1931, and that the defendant had been induced to reinstate said policy by reason 
of similar false and fraudulent statements made in the plaintiff's application for 
reinstatement of the policy dated September 28, 1931. 

The cause came on for trial in the recorder’s court on October 7, 1932, and 
judgment was rendered in favor of the defendant from which the plaintiff appealed 
to the superior court of Cleveland county. The case pended on appeal in the 
superior court of Cleveland county until the March term, 1934, thereof, when the 
plaintiff took a voluntary nonsuit, and thereafter, on June 8, 1934, instituted this 
action in the superior court of Buncombe county. 

At the trial of the instant case his honor, Warlick, J., held that the judgment in 
the recorder’s court of Cleveland county was a bar to the recovery by the plaintiff 
of the amount sued for in that court, but was not a bar to the recovery of addi- 
tional benefits accruing after that suit was instituted, and permitted the plaintiff 
to offer evidence tending to establish that such additional benefits had accrued. 

Judge Warlick refused to permit the defendant to introduce evidence to sustain 
its alleged defense based upon the procurement of the policy by false and fraudu- 
lent statements as to the condition of the plaintiff's health, made in his applications 
for insurance and reinstatement, for the reason that the instant action was com- 
menced after the time limit in the incontestability clause had elapsed, and charged 
the jury that if they found the facts to be as shown by all the evidence, they would 
answer the issues as shown in the record. 

The court’s ruling denying the defendant the right to introduce evidence 
tending to establish its defenses based upon allegations of fraud in the procure- 
ment of the policy, and holding that the incontestability clause was applicable to 
this case, were made the bases of the defendant’s exceptive assignments of error. 
_ The first question presented to us for determination is whether the judgment 
in the recorder’s court of Cleveland county is a bar to the plaintiff’s setting up 
the incontestability clause of the policy. That judgment is as follows: 

“This cause, coming on to be heard before the undersigned Recorder Pro Tem 
for the Recorder’s Court of Cleveland County, on the 7th day of October, 1932, 
and heing tried, and after the introduction of evidence by the plaintiff and defendant 
and the argument of attorneys, the Court is of the opinion that the plaintiff is not 
to recover anything from the defendant in this action and the issues of fact are 
answered in favor of the defendant; 

“Now, therefore, it is ordered, adjudged and decreed by the Court that the 
plaintiff take nothing by this action. It is further ordered that the policy of life 
insurance sued upon by the plaintiff be and the same is hereby cancelled and this 
action dismissed, and the costs are taxed against the plaintiff.” 

{1] It is well settled in this jurisdiction that a clause in a policy of life insur- 
ance making it incontestable within a given time covers the defense of alleged bad 
health of the insured at the time of delivery, and also that of false and fraudulent 
statements alleged to have been made by the insured in his application, as well as 
all other defenses, except nonpayment of premiums. Hardy v. Phoenix Mut. 
Life Ins. Co., 180 N. C. 180, 104 S. E. 166, and cases there cited. 


[2-6] The recorder’s court of Cleveland county had jurisdiction of the amount 
sued for, namely, $480, by reason of alleged disability benefits accruing up to the 
time of the institution of the action therein, and the holding of the superior court 
that that portion of the recorder’s judgment to the effect that the plaintiff take 
nothing was a bar to his recovery of that amount in this action is not appealed 
from. However, that portion of the judgment of the recorder’s court which pro- 
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vides that the life insurance policy sued upon by the plaintiff be canceled was void, 
since it was an attempt to administer equitable relief, namely, cancellation or rescis- 
sion, and the recorder’s court of Cleveland county is without equitable jurisdiction. 

Professor McIntosh, in his valuable work, N. C. Prac. & Proc., par. 62, p. 60, 
in speaking to the subject of the jurisdiction of our courts, says: “The superior 
court, prior to 1868, had exclusive equity jurisdiction, to be administered in accord- 
ance with the procedure existing in the English Court of Chancery. The new 
Constitution abolished the distinction between the two systems of procedure, but 
left the rights and remedies to be administered by the superior court, with all the 
powers formerly exercised by it as a court of equity. Such jurisdiction is still 
exclusive, in the absence of statutes conferring it upon some other court.” The 
recorder’s court of Cleveland county was created by chapter 243, Public Local Laws 
of 1911, and an examination of this statute, and of the amendment thereto, chapter 
390, Public Local Laws of 1931, fails to reveal that any equitable jurisdiction has 
been conferred upon the court thereby created. While the recorder’s court of 
Cleveland county, in like manner as a justice of the peace, may have the right to 
allow an equitable defense, this does not extend to it the right to affiramtively 
administer equitable relief. See cases cited under paragraph 62, N. C. Prac. & 
Proc., supra. 

The setting up in the answer in the recorder’s court of the defense of fraud in 
the procurement of the policy, and the tendering of the amount of premiums 
theretofore paid, was nothing more than notice by the defendant to the plaintiff 
of its intention to rescind the policy and was not a rescission thereof for the reason 
that the company alone could not rescind it, nor could the company procure a valid 
judgment rescinding it from a court without equitable jurisdiction. It was neces- 
sary for the insurer, within the time allowed in the incontestability clause, to 
bring suit in a court of competent equitable jurisdiction for the cancellation of the 
policy to prevent it from remaining binding and enforceable by the insured. 
American Trust Co. v. Life Ins. Co. of Virginia, 173 N. C. 558, 92 S. E. 706. “Like 
other written contracts, it [the policy] may be set aside or corrected for fraud or 
for mutual mistake; but, until this is done, the written policy is conclusively pre- 
sumed to express the contract it purports to contain.” Wilson v. Life Ins. Co. of 
Virginia, 155 N. C. 173, 175, 71 S. E. 79. 

The court was correct in holding that the judgment of the recorder’s court was 
not a bar to the plaintiff’s setting up the incontestability clause in this action, and, 
since such clause was so set up, the court was also correct in ruling that the evidence 
tending to show the ill health of the plaintiff or false and fraudulent statements in 
his applications for insurance and reinstatement was incompetent, since under the 
two-year incontestability clause the policy could be contested in this action, instituted 
more than two years since the issuance of the policy, only upon the ground of 
nonpayment of premiums. 

In the trial and judgment in the superior court, we find no error. 

Devin, J., took no part in the consideration or decision of this case. 


WEAVER v. PILOT LIFE INS. CO. OF GREENSBORO. No. 252. 
Supreme Court of North Carolina. March 18, 1936. 
184 Southeastern Reporter 479. 


INSURANCE. 

In action on provision of policy for payment of total and permanent disability 
benefits, insurer’s motion for judgment as in case of nonsuit was properly sustained, 
where evidence was insufficient to sustain allegations of complaint when considered 
in light most favorable to insured (C. S. § 567). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

\ppeal from Superior Court, Wayne County; Devin, Judge. 

Action by W. A. Weaver against the Pilot Life Insurance Company of Greens- 
boro. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

J. Faison Thomson, of Goldsboro, for appellant. 

Langston, Allen & Taylor, of Goldsboro, for appellee 
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SHACKELFORD v. SOVEREIGN CAMP, W. O. W. No. 23. 
Supreme Court of North Carolina. March 18, 1936. 
184 Southeastern Reporter 691. 
1. INSURANCE. 


Provision as to forfeiture of life policy may be waived by a course of action by 
insurer which leads insured to believe that by conforming thereto a forfeiture of 
his policy will not be incurred, followed by due conformity by insured. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

2. INSURANCE. 

Provision for forfeiture of fraternal society life certificate, on failure to make 
payments as required, notwithstanding acceptance of late payments, held waived, 
where custom of local lodge over long period to accept late payments had estab- 
lished a course of dealing upon which insured relied, and home office had 
acquiesced in custom by sending out forms in conformity thereto (Code 1935, §§ 
6493(a), 6503). 

(For other cases, see Insurance, Dec. Dig. § 755[4].) 

Stacy, C. J., and Connor, J., dissenting. 

Appeal from Superior Court, Beaufort County; Harris, Judge. 

_ Action by Mrs. Maude V. Shackelford against the Sovereign Camp of the 
Woodmen of the World. Judgment for plaintiff and defendant appeals. 

Affirmed. 

MacLean & Rodman, of Washington, N. C., for appellant. 

John A. Mayo and H. S. Ward, both of Washington, N. C., for appellee. 


NATIONAL AID LIFE ASS’N v. CLINTON. No. 24910. 


Supreme Court of Oklahoma. Dec. 20, 1935. 
Rehearing Denied March 10, 1936. 
Second Petition for Rehearing Denied March 24, 1936. 
55 Pacific Reporter (2d) 781. 
1. INSURANCE. 


Where applicant for life benefit certificate reveals to insurer’s agent correct 
answers to questions, but agent, unknown to applicant, and in absence of circum- 
stances arousing his suspicion, inserts incorrect answers, agent’s knowledge is 
imputed to insurer, which is estopped from defending on ground that answers were 
incorrect, regardless of insured’s ability to read and write and of presence of 
provisions in application limiting agent’s authority. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

2. INSURANCE. 

Where application limits misstatements of fact which will avoid insurance con- 
tract to misstatements of material matters, insurer cannot avoid policy because of 
misstatement of fact not strictly material in application for insurance, although 
statements were warranties as distinguished from representations (St. 1931, § 
10564). 

(For other cases, see Insurance, Dec. Dig. § 723[2].) 

Syllabus by the Court. 

1. When an insured, in making application for a contract of insurance, reveals 
to the agent of the insurance company the correct answers to questions contained 
in the application, and the agent, who, acting within the scope of his authority 
or in the course of his employment, fills out the application blank, and, unknown 
to the insured and in the absence of circumstances which should arouse his sus- 
picion, inserts in the application incorrect answers to the questions contained 
therein, the knowledge of the agent is imputed to the insurance company. If such 
company thereafter enters into a contract of insurance upon the application and 
collects premiums on such contract, it is estopped from asserting as a defense 
to a claim arising under the policy that the answers contained in the written 
application were incorrect. The result is the same regardless of the ability of 
the insured to read and write and regardless of the presence of restrictive 
provisions in the application limiting the authority of the agent. 

2. If the facts constituting an estoppel are sufficiently plead, the pleader is 
entitled to the benefit of the law arising therefrom. 
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3. & misstatement of fact not strictly material in an application for insurance 
upon which a policy has been issued in which the statements contained are war- 
ranties as distinguished from representations does not enable the insurance com- 
pany to avoid the policy when the application expressly limits the misstatements 
of fact which will avoid the contract to misstatements of material matters. 

4. An assignment of error unsupported by authority will not be considered in 
this court, unless it is apparent without further research that the assignment is 
well taken. 

Appeal from District Court, Garfield County; O. C. Wybrant, Judge. 

Action by George W. Clinton to recover a. money judgment against the 
National Aid Life Association on a life insurance benefit certificate. Judgment 
for the plaintiff, and defendant appeals. 

McKeever, Elam, Stewart & McKeever, of Enid, and Snyder, Owen & 
Lybrand, of Oklahoma City, for plaintiff in error. 

Otjen & Carter, of Enid, for defendant in error. 


PRUDENTIAL INS. CO. OF AMERICA v. KUDOBA et al. 
‘Superior Court of Pennsylvania. Feb. 28, 1936. 
183 Atlantic Reporter 654. 
1. INSURANCE. 


In action for cancellation of industrial life policies against representatives of 
beneficiary and attorney who held policies under alleged lien for fees, attorney 
had no rights assertable against insurer which could not be asserted by representa- 
tives of beneficiary (Equity Rule 17). 

(For other cases, see Insurance, Dec. Dig. § 249.) 

2. INSURANCE. 

In suit to cancel industrial life policies, record held to justify finding that 
policies were issued without written applications or medical examination, so that 
rule that, where there has been medical examination, “sound health” clause in 
policy refers only to illness contracted subsequent to medical examination and 
prior to issuance of policy, was inapplicable (40 P. S. § 510). 

(For other cases, see Insurance, Dec. Dig. § 249.) 

3. INSURANCE. 

_ Equity had jurisdiction to grant cancellation of industrial life policies on ground 
of fraudulent representations by insured as to his health at time of procurement of 
policies, where insurer established attack on policies to satisfaction of chancellor 
(40 P. S. § 510). 

(For other cases, see Insurance, Dec. Dig. § 249.) 

4. INSURANCE. 

Evidence held to justify decree canceling industrial life policies on ground that 
insured was not in sound health as required by policies upon date policies were 
issued (40 P. S. § 510). 

(For other cases, see Insurance, Dec. Dig. § 249.) 

Appeal No. 195, October term, 1935, from decree of Court of Common Pleas, 
Montgomery County, No. 6, September term, 1933, in equity; Harold G. Knight, 
President Judge. : i ae 

Bill for cancellation of two industrial life insurance policies by the Prudential 
Insurance Company of America against Katherine Kudoba and another, adminis- 
tratrices of the estate of Catherine Bury, deceased, wherein W. J. Moran, Jr., was 
made a party defendant. From an adverse decree, the administratrices appeal. 

Affirmed. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. : 

Charles D. McAvoy, of Philadelphia, for appellants. 

Frederick J. Shoyer and Kendall H. Shoyer, both of Philadelphia, and Fox & 
McTighe, of Norristown, for appellee. 
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CONLON v. JOHN HANCOCK MUT. LIFE INS. CO. No. 7488. 
Supreme Court of Rhode Island. March 25, 1936. 
183 Atlantic Reporter 850. 
3. INSURANCE. 


Evidence established that insured was not in sound health on date of issuance 
of industrial life policy providing that it should not take effect unless insured 
was then in sound health, precluding recovery thereon by beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. INSURANCE. ai 

Issuance of industrial life’ policy to insured who already held similar policy 


held not to waive condition of policy that insured must be in sound health upon 
date of its issuance. 
































(For other cases, see Insurance, Dec. Dig. § 389[9].) 
5. INSURANCE. ; 

Provision in industrial life policy requiring that insured must be in sound 
health when policy is issued makes existence of such fact a condition upon which 
validity of policy is dependent. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Exceptions from Superior Court, Providence and Bristol Counties; Arthur 
P. Sumner, Judge. 

Action by Peter J. Conlon against the John Hancock Mutual Life Insurance 
Company. Decision for defendant, and plaintiff brings exceptions. 

Exceptions overruled, and case remitted for entry of judgment for defendant 
on the decision. 

Charles F. Risk and George F. Treanor, both of Pawtucket, for plaintiff. 


George Hurley, Walter V. Moriarty, and Walter V. Connly, all of Providence, 
for defendant. 
















































McLEOD v. LIFE INS. CO. OF VIRGINIA. No. 14237. 
Supreme Court of South Carolina. Feb. 24, 1936. 
184 Southeastern Reporter 116. 
1. INSURANCE. 


Testimony of witness that insurer’s agent had told him that insured had 
gotten insurance on application and that policy would be in effect from date of 
application when approved he/d inadmissible to show waiver of requirement stated 
in premium receipt that no liability was incurred by insurer until policy was issued 
and delivered to insured during his lifetime in good health. 

(For other cases, see Insurance, Dec. Dig. § 651[2].) 

2. INSURANCE. 

Testimony of witness that insurer’s agent had told him that he was sorry to 
learn of insured’s death, that he had his policy, but had neglected to deliver it to 
him held admissible to show constructive delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 651[2].) 

3. INSURANCE. 

Testimony of witness concerning conversation had by him with insurer’s agent 
tending to show a constructive delivery of policy to insured prior to his death 
held sufficient to take to jury question of insurer’s liability on policy, notwith- 
standing testimony concerned conversation had sixteen years ago, and three wit- 
nesses for insurer had testified to the contrary from written records made at 
time of transaction. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Carter, J., dissenting. 

Appeal from Common Pleas Circuit Court of Darlington County; H. F. 
Rice, Judge. 

Action by J. A. McLeod, as administrator c. t. a. of the estate of Jacob S. 
Josey, against the Life Insurance Company of Virginia. Judgment for plaintiff, 
and defendant appeals. 

Reversed and remanded. 

Willcox, Hardee & Wallace, of Florence, for appellant. 

L. M. Lawson, of Darlington, and I. L. Tigert, of Greer, for respondent. 
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RISER v. INDUSTRIAL LIFE & HEALTH INS. CO. No. 14236. 
Supreme Court of South Carolina. Feb. 20, 1936. 
184 Southeastern Reporter 148. 
1. INSURANCE. 


In action for actual and punitive damages for fraudulent cancellation of 
life policy, case held for jury as against insurer’s intention that policy lapsed 
through plaintiff’s fault. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Baker and Bonham, JJ., dissenting. 

Appeal from Richland County Court; A. W. Holman, Judge. 

Action by Mamie Riser against the Industrial Life & Health Insurance 
Company. From a judgment for the plaintiff, the defendant appeals. 

Affirmed. 

Tobias & Turner, of Columbia, for appellant. 

S. Evelyn Lester, of Columbia, for respondent. 

Stasier, Chief Justice. 

Damages, both actual and punitive, are sought in this action for the alleged 
fraudulent cancellation of a policy of insurance. The trial of the case resulted 
in a verdict for the plaintiff, and the defendant appeals. 

The only question raised by the exceptions is whether there was error in 
refusing the company’s motion for a directed verdict, made upon the ground 
that it conclusively appeared “that the policy was finally lapsed through no one’s 
fault, other than that of the plaintiff herself.” A review of the testimony would 
serve no useful purpose. The record, as we read it, discloses that the evidence 
required the submission of the case to jury on the material issues involved. 
Of course, it is elementary that, on a motion of this kind, the testimony, and all 
inferences to be drawn therefrom, must be construed most favorably to the 
plaintiff; and that evidence tending to support the allegations of the complaint 
will be taken as true. Furthermore, as we have repeatedly held, it is not for 
the court to weigh the testimony or to determine the credibility of witnesses, 
these being matters entirely for the jury. 

As a majority of the justices are in accord with the conclusion here reached, 


all exceptions are overruled and the judgment of the Richland county court is 
affirmed. 


Carter and Fishburne, JJ., concur. 
Bonham and Baker, JJ., dissent. 


MIDDLETON v. VOLUNTEER STATE LIFE INS. CO. No. 14217. 
Supreme Court of South Carolina. Feb. 5, 1936. 
184 Southeastern Reporter 151. 
1. INSURANCE. 


Provisions of life policy and loan note make completed contract of loan and 
must be considered together, provisions of policy prevailing when in conflict with 
those of note. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

2. INSURANCE. 

Insurer on life policy held bound, under nonforfeitable clause, to charge any 
premiums or other indebtedness not paid by insured as automatic policy loans until 
amount of the then loan value was exhausted. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

3. INSURANCE. 


Beneficiary held not entitled to recover on life policy where insured had bor- 
rowed up to full loan value of policy and failed to pay advance interest for second 
year of loan or premiums due, notwithstanding nonforfeitable clause of policy, 
where increased loan value at end of year was sufficient only to pay advance 
interest and premium for one quarter and insured died thereafter. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

4. INSURANCE. 

Right of insurer to declare life policy forfeited for nonpayment of premium 

and interest on loan held not waived where evidence of acceptance of late premium 
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payments was vague and notices of due date of premium and interest were mailed 
to insured. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Common Pleas Circuit Court of Chesterfield County; E. C. 
Dennis, Judge. 

Action by Nealie Middleton against the Volunteer State Life Insurance Com- 
pany. From a judgment for the plaintiff, the defendant appeals. 

Reversed and remanded, with instructions. 

Knight & Arant, of Chesterfield, for appellant. 

C. L. Hunley and Leppard & Leppard, all of Chesterfield, for respondent. 


LATTA v. SOVEREIGN CAMP, W. O. W. No. 14244. 
Supreme Court of South Carolina. March 2, 1936. 
184 Southeastern Reporter 157. 
1. INSURANCE. 

Whether insured was in default, so as to give insurer right to cancel life 
policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825|2].) 

2. INSURANCE. 

In action for fraudulent cancellation of life policy, evidence that insurer inten- 
tionally devised plan to cancel policy held sufficient evidence of fraud to support 
verdict for punitive damages. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

3. INSURANCE. 

$2,000 held excessive for actual damages to insured from fraudulent cancella- 
tion of $2,000 life policy. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

4. INSURANCE. 

Measure of actual damages for fraudulent cancellation of life policy is sum 
of premiums paid by insured and loss by lapse of policy, computed on basis of 
insured’s life expectancy and amount insured would be required to pay for like 
insurance during such period. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

5. INSURANCE. 

In computing damages to insured from fraudulent cancellation of life policy, 
jury may consider any special damages established by insured and fact that 
insured is not, and is not likely to be, in physical condition to procure additional 
or other insurance. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

6. INSURANCE. 

Jury that passes on question of actual damages to insured from fraudulent 
cancellation of life policy may also pass on question of punitive damages. 

(For other cases, see Insurance, Dec. Dig. § 730%.) 

Grimball, A. A. J., and Bonham, J., dissenting. 

Appeal from Common Pleas Circuit Court of Chesterfield County; E. C. 
Dennis, Judge. 

Action by A. L. Latta against the Sovereign Camp, Woodmen of the World. 
Judgment for plaintiff, and defendant appeals. 

Reversed and remanded, with directions. 

John D. Nock, of Cheraw, for appellant. 

R. FE. Hanna, of Cheraw, for respondent. 


CRUMEL v. METROPOLITAN LIFE INS. CO. No. 14229. 
Supreme Court of South Carolina. Feb. 13, 1936. 
184 Southeastern Reporter 169. 
1. INSURANCE. 
Examination of applicant for insurance, who is afterward accepted by insurer's 
physician, is evidence that disease which would have prevented issuance of policy 
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did not exist, or that its existence was known and waived by insurer, unless physi- 
cian’s failure to discover disease was due to insured’s fraud. 

(For other cases, see Insurance, Dec. Dig. § 665[3, 8].) 

2. INSURANCE. 

Evidence that insurer’s physician examined insured, who was afterward 
accepted, is sufficient to carry case to jury on question’of waiver of disease when 
insurer pleads fraud in obtaining policy, based on concealment of disease. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. INSURANCE. 

Where beneficiary’s action on life policy was defended on ground of fraud 
in obtaining issuance of policy based on concealment of disease, questions of fraud 
and waiver of existence of disease by insurer held for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[7, 15].) 

Baker, J., dissenting in part. 

Appeal from Orangeburg County Court; B. H. Moss, Judge. 

Action by Willie B. Crumel against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Julian S. Wolfe, of Orangeburg, and Elliott, McLain, Wardlaw & Elliott, of 
Columbia, for appellant. 

E. B. Friday, of North, Lide & Felder, of Orangeburg, and Cooper & Maher, 
of Columbia, for respondent. 

GRAND LODGE COLORED KNIGHTS OF PYTHIAS OF TEXAS v. 

PRESTON. No. 2875. 
Court of Civil Appeals of Texas. Beaumont. Jan. 30, 1936. 
Rehearing Denied Feb. 19, 1936. 
91 Southwestern Reporter (2d) 496. 
INSURANCE. 

Acceptance by fraternal benefit society of proofs of death after blank forms 
had been furnished on request to beneficiary by commander of local lodge, who 
later forwarded proofs to Grand Lodge, held not waiver of lapsing of life policy 
for nonpayment of premiums prior to insured’s death, so as to render society 
liable thereon. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

Appeal from Jefferson County Court; C. N. Ellis, Judge. 

Suit by Serene Preston against the Grand Lodge Colored Knights of Pythias 
of Texas. Judgment for plaintiff, and defendant appeals. 

Reversed and rendered. 

Sonfield, Sonfield & Murphy, of Beaumont, for appellant. 

Quentin Keith, of Port Arthur, for appellee. 


TRAVELERS’ INS. CO. v. CADENA. No. 9709. 
Court of Civil Appeals of Texas. San Antonio. Feb. 12, 1936. 
Rehearing Denied March 11, 1936. 
91 Southwestern Reporter (2d) 1112. 
1. INSURANCE. 

Where group policy provided for payment of first installment immediately 
on receipt of due proof of disability, provision of certificate issued to individual 
employee that, unless employee had at commencement of disability been continu- 
ously in employ of employer from certain date, the first installment payment should 
be payable three months after date of due proof, provided disability had continued 
for at least six months, held inapplicable to employee who had been employed 
prior to such date, and continuously thereafter. 

(For other cases, see Insurance, Dec. Dig. § 597.) 

2. INSURANCE. 

Evidence sustained finding that employee protected by group policy had fur- 
nished insurer due proof of disability essential to recovery of disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 
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3. INSURANCE. , ’ 

Evidence supported jury’s finding that employee protected by group policy was 
totally and permanently disabled, entitling her to disability benefits. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
4. INSURANCE. ; ae 

“Due proof” of disability which group policy required employee to furnish 
insurer did not mean technical and iron-clad rule or requirement which would 
defeat practical purpose of policy, but that plain, practical, and satisfactory 
information which would meet test of common sense and reason under circum- 
stances. 

(For other cases, see Insurance, Dec. Dig. § 543.) 
5. INSURANCE. ; Sek 7 7 

Evidence that insurer refused to pay disability benefits to insured after demand, 
and that insurer repudiated contract following demand for payment and after due 
proof of disability, authorized submission to jury of question of necessity for 
and reasonableness of attorney’s fees (Vernon’s Ann. Civ. St. art. 5736). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 
6. INSURANCE. ar 2 

Evidence sustained jury’s finding that $500 was reasonable and fair attorney's 
fees on behalf of employee protected to extent of $1,000 by group policy, where 
insurer repudiated contract of insurance (Vernon’s Ann. Civ. St. art. 4736). 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from District Court, Bexar County; R. B. Minor, Judge. 

Action by Mary Carrie Cadena against the Travelers’ Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. roe so S : 

Templeton, Brooks, Napier & Brown and W. F. Nowlin, all of San Antonio, 
for appellant. eos 

McCloskey & Wasaff, of San Antonio, for appellee. 


GREAT SOUTHERN LIFE INS. CO. v. WESTER et al. No. 1936—6522. 


Commission of Appeals of Texas, Section A. March 25, 1936. 
92 Southwestern Reporter (2d) 238. 
1. INSURANCE. 

Under life policy providing that cash or loan value was available toward pay- 
ment of second year’s premium when balance thereof was paid in cash and when 
applied for in accordance with subsequent requirement that, after payment of 
premiums for two full years and while policy was in force, insured could borrow 
any amount within loan value upon assignment of policy as security, insurer was 
not required to automatically apply loan value of policy on second year premium. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

2. INSURANCE. | - 

Statute requiring life policy to contain table showing loan values and options, 
beginning with year in which they would become available, and providing that, if 
value is applied to purchase of other insurance, which is in force, original policy 
may be reinstated, held not to impose duty on insurer to apply loan value of policy 
to payment of second year’s premium (Rev. St. 1925, art. 4732, subsecs. 8, 9). 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

3. INSURANCE. 2 

Life policy providing that policy should be void from date of default in premium 
and that cash loan value of policy should be available toward payment of second 
year’s premium upon payment of balance thereof in cash held not in force at time 
of insured’s death after first anniversary of policy, where only first annual payment 
had been paid (Rev. St. 1925, art. 4732, subsecs. 8, 9). 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Certified Questions from Court of Civil Appeals of Second Supreme Judicial 
District. 

Action by Mrs. Ruby B. Wester and husband against the Great Southern Life 
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Life] Richards v. Metropolitan Life Ins. Co. 239 






Insurance Company. Judgment for plaintiff, and defendant appealed to the Court 

of Civil Appeals, which certified questions to the Commission of Appeals. 
Questions answered. s we 7 
Vinson, Elkins, Sweeton & Weems and Fred R. Switzer, all of Houston, for 

plaintiff in error. ‘ - 7 : ; 

Marvin Roberson, of Fort Worth, for defendants in error. 


METROPOLITAN LIFE INS. CO. v. GOODWIN. 
Supreme Court of Appeals of Virginia. March 12, 1936. 
184 Southeastern Reporter 208. 
1. INSURANCE. 


Liability of insurer on double indemnity clause of life policy cannot be 
avoided under provision excluding liability in case of death of insured while 
engaged in, or in consequence of, a violation of law, in absence of some causal 
connection between unlawful act and death of insured. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

2. INSURANCE. 

Where double indemnity clause of life policy precludes recovery for death 
resulting’ from participation in a felony, a causal connection between death of 
insured and his unlawful act exists, defeating recovery, when the facts constitute 
a continuous succession of events so linked together as to make a natural whole 


and it appears that death was natural and probable consequence of such unlawful 
act. 























(For other cases, see Insurance, Dec. Dig. § 515.) 
3. INSURANCE. 


Beneficiary held not entitled to recover on double indemnity clause of life 
policy where insured was killed in a head-on collision while transporting illicit 
whisky in his automobile, in nighttime, without lights and at a high rate of speed, 
under clause precluding recovery for death sustained while participating, or 
resulting from participation, in a felony, in that there was a direct causal connection 
between the commission of the felony and death of insured. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Error to Circuit Court of City of Portsmouth. 

Action by Patricia B. H. Goodwin, an infant, by, etc., against the Metropolitan 
Life Insurance Company. To review a judgment of court for plaintiff after 
setting aside verdict of jury, defendant brings error. 

Reversed, with judgment for defendant. 

Argued before Campbell, C. J., and Holt, Gregory, Chinn, and Eggleston, JJ. 

Wolcott & Wolcott and James N. Garrett, all of Norfolk, for plaintiff in error. 


Robert W. Moffat, Harry A. Brinkley, and Leo P. Blair, all of Portsmouth, 
for defendant in error. 













RICHARDS v. METROPOLITAN LIFE INS. CO. No. 25875. 


Supreme Court of Washington. Dec. 9, 1935. 
As Amended on Denial of Rehearing March 13, 1936. 
55 Pacific Reporter (2d) 1067. 













l. INSURANCE. 

Insurance policy must be given its usual and ordinary meaning, unless it is 
apparent from reading of whole instrument that different and special meaning was 
intended or it necessary to avoid absurd or unreasonable result. : 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 


Insured admitting that he was only partially disabled could not recover on 
total and “permanent” disability clause of life policy, notwithstanding he had been 
totally disabled for temporary period, and possibly was partially disabled per- 
manently. peat 

‘The word “permanent” is defined as continuing or enduring in the 
same state, status, place, or the like without fundamental or marked change; 
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not subject to fluctuation or alteration; fixed or intended to be fixed; 

lasting; abiding; stable; not temporary or transient. 

(For other cases, see Insurance, Dec. Dig. § 516.) 

Department 1. 

Appeal from Superior Court, King County; Ernest M. Card, Judge. 

Action by Lewis W. Richards against the Metropolitan Life Insurance Company, 
Judgment for plaintiff, and defendant appeals. 

Judgment reversed, with directions to dismiss the action. 

Preston, Thorgrimson & Turner, of Seattle, for appellant. 

Miffln & Mifflin and George F. Hannan, all of Seattle, for respondent. 


HRUZEK v. OLD LINE LIFE INS. CO. OF AMERICA. 
Supreme Court of Wisconsin. March 3, 1936. 
265 Northwestern Reporter 566. 
INSURANCE. 

Death from heat prostration held within life policy providing double indemnity 
for death directly from injury effected solely “externally, violently, and acci- 
dentally.” 

(For other cases, see Insurance, Dec. Dig. § 515.) ° 

Appeal from a judgment of the Circuit Court for Milwaukee County; John C. 
Kleczka, Judge. 

Affirmed. 

Action to recover on an accident clause in a life insurance policy by Frances 
Hruzek against the Old Line Life Insurance Company. From a judgment for the 
plaintiff entered August 6, 1935, the defendant appeals. The facts are stated in the 
opinion. 

Olwell & Brady and George A. Gessner, all of Milwaukee for appellant. 

L. S. McParland, of Cudahy, and W. J. Riley, of South Milwaukee (Miles C. 
Riley, of Madison, of counsel), for respondent. 

Fow kr, Justice. 

The action is brought by the beneficiary of a life insurance policy to recover 
for the death of the insured upon a clause of the policy providing for a double 
indemnity in case the death of the insured “resulted, directly and independently of 
all other causes from injury effected solely, externally, violently and accidentally 
* * * within sixty days after sustaining such injury.” The facts were stipulated. 
The insured died as the result of “heat prostration, or what is commonly called 
sun-stroke.” There were no visible marks of injury or violence upon his person. 
Upon the stipulated facts, the court entered judgment for the double indemnity 
upon the clause of the policy above stated. 

The clause involved is identical with that involved in O’Connell v. New York 
Life Ins. Co. (Wis.) 264 N. W. 253. It being stipulated that the death of the 
insured was caused by heat prostration, the case is ruled by the O’Connell Case. 
There is no need or occasion to add to what is said in the opinion in that case. 

The judgment of the circuit court is affirmed. 


NOVOSEL et al. v. SUN LIFE ASSUR. CO. OF CANADA et al. No. 1926. 
Supreme Court of Wyoming. March 3, 1936. 
55 Pacific Reporter (2d) 302. 
1. INSURANCE. 
Parent may take out policy on life of minor child. 
(For other cases, see Insurance, Dec. Dig. § 116[2].) 
2. INSURANCE. ; 
Evidence held insufficient to establish that parents were original owners of 
policy taken out on life of minor son. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 
3. INSURANCE. 
Where insured had performed all things required of him to change beneficiary 
of life policy, failure of insurer to indorse change on policy held not to prevent 
operation of change of beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 587.) 
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4. INSURANCE. ‘ 

Proof that insured filled out proper blanks required by insurer for change of 
beneficiary and sent them together with life policy to insurer, but that insurer 
failed to perform ministerial act of indorsing change of beneficiary on policy, made 
out prima facie case in favor of new beneficiary and placed burden of proof to 
establish right to proceeds on old beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

5. INSURANCE. ; a 

Life policy provision that change of beneficiary could be made only on condition 
that insured had not assigned policy or any interest therein held required to be 
construed in connection with provision that assignment should not be binding on 
insurer unless in writing and until filed at its head office. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

6. INSURANCE. 7 

Life policy provision that change of beneficiary could be made only on condition 
that insured had not assigned policy or any interest therein was for insurer’s benefit 
and contemplated assignment in writing. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

7. INSURANCE. ys 

Alleged oral assignment of life policy by insured, a minor, to his father, held 
revoked where he, without reservation, designated wife as beneficiary and attempted 
to obtain loan thereon. 

(For other cases, see Insurance, Dec. Dig. § 593[1].) 

8. INSURANCE. 

Mere voluntary payment of premiums will not deprive insured of ‘right to 
change beneficiaries of life policy unless there is agreement to contrary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

9. INSURANCE. 

In absence of evidence to contrary, parents’ right of possession of policy 
covering minor son’s life was but as custodians, and possession under such cir- 
cumstances was no evidence of title which would preclude son from obtaining 
change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Ditrict Court, Sweetwater County; H. R. Christmas, Judge. 

Action by Ludvig Novosel and another against the Sun Life Assurance Com- 
pany of Canada, wherein the defendant interpleaded, alleging that Mary Kantor 
Novosel also made claim to proceeds of life policy involved. From a judgment 
for plaintiffs, the interpleaded defendant appeals. 

Judgment reversed, with direction. 

Edwin V. Magagna, of Rock Springs, for appellant. 

T. S. Taliaferro, Jr., of Rock Springs, for respondents. 
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ACCIDENT 


LOCOMOTIVE ENGINEERS MUT. LIFE & ACCIDENT INS. ASS’N v. 
VANDERGRIFF. No. 4—4174. 
Supreme Court of Arkansas. Feb. 17, 1936. 
Rehearing Denied March 16, 1936. 

91 Southwestern Reporter (2d) 271. 

1, INSURANCE. ‘ 

Where insured made proof of disability under policy insuring against blind- 
ness, letter from insurer to its agent relating that proof showed insured was not 
totally blind and that his claim was rejected constituted denial of liability giving 
rise to cause of action in favor of insured, notwithstanding provision in by-laws 
of association that proof of blindness should be held on file for one year. 

(For other cases, see Insurance, Dec. Dig. § 621.) 

2. INSURANCE. 

Where by-laws of insurer provided for postponement of final action on proof 
of blindness for twelve months, insured, who brought suit when insurer denied 
liability before twelve months after claim was presented, was not required to 
plead waiver of by-laws. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

3. INSURANCE. oe 

Evidence held to justify recovery on policy insuring against loss of sight on 
ground that insured was blind. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. 

Life insurance contract should be construed with view to accomplish purpose 
for which insurer is maintained and for which members pay premiums. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

5. INSURANCE. : 

In determining whether insurer is a fraternal society or insurance company, 
the test is business in which it is actually engaged, not mere form of the organiza- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 687.) 

6. INSURANCE. | 

Locomotive Engineers Mutual Life & Accident Insurance Association, whose 
premiums and reserve were based upon American Experience Tables, and whose 
premiums were fixed and payable as in ordinary life policy, held an “insurance 
company” subject to penalties for unjustified refusal to pay claim, notwithstanding 
association designated itself as a benefit society (Crawford & Moses’ Dig. §§ 
6068, 6069, 6071). 

(For other cases, see Insurance, Dec. Dig. §§ 602, 687.) 

McHaney, J., dissenting in part. 

Appeal from Circuit Court, Crawford County; J. O. Kincannon, Judge. 

Action by George W. Vandergriff against the Locomotive Engineers Mutual 
Life & Accident Insurance Association. From an adverse judgment, defendant 
appeals. 
Affirmed. 
R. S. Wilson, of Van Buren, for appellant. 
Partain & Agee, of Van Buren, for appellee. 



































JOVICH v. BENEFIT ASS’N OF RY. EMPLOYEES. No. 43292. 
Supreme Court of Iowa. March 10, 1936. 
265 Northwestern Reporter 632. 
1. INSURANCE. 

In action on life policy where suicide defense was set up and evidence was 
conflicting as to whether death was due to suicide, trial court in ruling on insurer’s 
motion for directed verdict must consider presumption that death is not due to 
suicide. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 
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4. INSURANCE, 

In suit on life policy where defense of suicide is set up, plaintiff is not required 
to prove truth of any particular theory of exact manner of insured’s death to be 
entitled to have case submitted to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

5. INSURANCE. 

In suit on life policy, evidence held sufficient to require submission to jury of 
question as to whether insured’s death occurred as result of suicide. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

\ppeal from District Court, Polk County; Loy Ladd, Judge. 

Law action, brought by plaintiff as beneficiary, upon an accident insurance policy 
issued by defendant. There was a directed verdict and judgment thereon against 
plaintiff, from which he appeals. 

Reversed. 

E. A. Lingenfelter, of Des Moines, for appellant. 

Parrish, Cohen, Guthrie & Watters, of Des Moines, for appellee. 

RicHArps, Justice. 

On April 1, 1925, defendant insurance company issued an accident insurance 
policy on the life of Mike Jovich, plaintiff being the designated beneficiary. The 
policy contained a provision for payment of $2,000 in event of death of the insured 
‘resulting directly and exclusively from bodily injury sustained solely through 
external, violent, and accidental means (excluding suicide, sane or insane) during 
the life of the policy. The policy remained in force when the insured died on 
June 19, 1933, as the result of a gunshot wound. By answer defendant denied 
that the insured came to his death by such means as to entitle plaintiff to recover, 
and alleged that the insured committed suicide and because of that fact defendant 
became discharged from all liability under the policy. At the close of the evidence 
of both parties, the court sustained defendant’s motion for an instructed verdict, 
and judgment against plaintiff was rendered thereon. The substance of the grounds 
of the motion was that the undisputed evidence shows the insured came to his 
death by suicide, and that there is no competent evidence offered in the case which 
would entitle plaintiff to recover. The only question involved is whether the court 
erred in sustaining the motion. It becomes necessary to review the state of the 
evidence in the record, as it was when the district court sustained the motion. 

The Raccoon river flows near by the south side of the town of Valley 
Junction. Between the river and the town is a tract of bottom pasture land, with 
scattering small trees and clumps of brush. In this tract a path runs near to and 
more or less parallel with the river. A sand pump was being operated at the 
river, and this path seems to have been frequented by those going to and from 
its location. There was a north and south street crossing this tract known as 
Sixty-Third street. The city dump was in the close vicinity. The path mentioned 
also extended to a red bridge on the river. At about 6:15 or 6:30 of the morning 
of June 19, 1933, one Rhiener, walking north on Sixty-Third street, met the insured 
walking south toward the river looking over into the above-mentioned pasture land. 
The two men were old acquaintances. They spoke to each other and continued 
on in their respective directions. Rhiener testified that he saw both sides of the 
insured but saw no gun. South and west from this point, with his feet in the 
path we have mentioned, the dead body of the decedent was discovered nearly two 
hours later. There is no evidence with respect to insured during the intervéning 
time. When found the insured had received a mortal gunshot wound. A 32-caliber 
bullet, having entered his head from the left side just above the ear in’ the 
temporal bone, had passed through the brain and lodged on the opposite side under 
the skin. The insured was wearing his usual work clothes. 


To sustain the proposition that the insured committed suicide, appellee. points 
out that there was evidence in the record tending to show the following matters 
additional to the foregoing: That the insured had purchased a 32-caliber revolver 
on June 17, 1933; that the bullet which brought about the death was of that caliber; 
that the gun so purchased was found, one shell discharged and the remaining 
cylinders loaded, in decedent’s left hand, his first finger on the trigger; that insured 
was left-handed, and the bullet entered the left side directly opposite the point 
where it lodged in the right side of decedent’s skull; that the inside of the hole 
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had a seared appearance; that the weeds were not broken down or disturbed 
except where the body lay; that decedent worked intermittently, owed his landlady 
for room rent, had been in jail, drank to a considerable extent, had accumulated 
no property, was without immediate relatives, and unmarried. 

There was a conflict in the evidence as to some of the matters mentioned in the 
preceding paragraph, as there was also evidence tending to establish: That on the 
same Saturday afternoon of the purchase of the gun decedent visited his attorney, 
making arrangements to pay an account he owed, and at the time seemed perfectly 
normal and natural and good humored; that the gun was not in decedent’s hand 
when the body was found but was lying on the ground near the body, and could 
be seen as one approached the body; that decedent wrote with his right hand, 
sometimes working left-handed with a sledge; that where the body lay the soil 
was sandy and vegetation sparse; that decedent had employment with the railroad 
company as a car inspector for many years preceding decease; that decedent's 
incarceration in jail was in 1932, from August 20 to September 10, on which latter 
date the charges made against him were ignored by the grand jury; that decedent 
was about 35 years old, about 6 feet tall, weighed about 190 pounds, was in good 
health, physically strong, was of a good disposition, jovial, easy to get along with, 
well liked by those who knew him; never drank to such extent that he could not 
talk, walk, and take care of himself; that the skull where the bullet entered, and 
where on the opposite side it failed to pass through, is the thinnest part of the 
skull, of a thickness equivalent to about three sheets of paper; that it was where 
the skull was of this thickness that the bullet entered and failed to emerge on 
the opposite side; that the wound was just a little hole, clear cut; that there were 
no powder burns; the area around the wound was not burned and there were no 
marks outside the bullet hole; that thereewas no imprint of a gun barrel around 
the wound; that there was not noted any singeing of the hair; that on decedent’s 
back from the nape of the neck, down his back to the buttocks, and extending 
down the leg into the shoe where the sock covered the foot was an extended area 
of blistered skin surface, the blisters on the foot being ruptured; that the blisters 
were deeper in the flesh the further they extended downwards toward the feet; 
that in the opinion of appellant’s expert these blistered surfaces had been caused 
by scalding hot water, in the opinion of appellee’s experts had been caused by the 
body lying in the sun for two or three hours in the position where originally found; 
that on the left leg above the knee was a superficial wound four and one-half 
inches long that was in the process of healing; that a 32-caliber revolver is a 
powerful gun; that a bullet from the revolver in question would penetrate a human 
head; that on account of the thinness of the skull where the bullet entered it 
would offer correspondingly slight resistance; that in the opinion of witness the 
gun was held at a considerable distance when fired; that decedent’s room was 
searched after his death, and when the room was again entered after the funeral 
there was found a box of 32 shells on the desk that were not there when the first 
search was made. 

[1-3] In considering this state of the record, the district court in ruling on the 
motion for directed verdict, in view of the issues and record, was bound to take 
into consideration the presumption that death is not due to suicide, although the 
existence of such presumption does not create a legal situation in which the 
question whether decedent committed suicide must invariably be submitted to the 
jury. The rule is that when the nonexistence of the presumed fact is conclusively 
established by the record, the existence of the presumption does not make a jury 
question as to whether the presumed fact did or did not exist. Warner v. 
Equitable Life Ins. Co. (Iowa) 258 N. W. 75. The question then before the 
district court was whether the record, aided by every intendment in favor of the 
appellee, conclusively established suicide; or in other words, whether the evidence 
was such that all reasonable minds must conclude that the presumption has been 
overcome, suicide proved, and any hypothesis or theory, inconsistent with suicide, 
excluded. Wilkinson v. Nat. Life Ass’n, 203 Iowa 960, 211 N. W. 238. 


[4] In Inghram v. Nat. Union, 103 Iowa 395, 72 N. W. 559, one of the 
matters discussed as material on the question of suicide was the place and sur- 
roundings where decedent received his mortal gunshot wounds. In that case 
the tragedy was in a small closed office vault, the extreme dimensions being seven 
feet. The nature of the place, and the appearance of the wound, led the court to 
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eliminate all possibility that the fatal shot had been fired by any person other than 
decedent. It may also be noted that in Green v. New York Life Ins. Co., 192 
Iowa 32, 182 N. W. 808, and Warner v. Equitable Life Ins. Co. (lowa) 258 N. W. 
75, relied on by appellee, the: decedent received his fatal gunshot wound while 
alone in a room in his own home. But in the case at bar, we do not start out, as 
in the Inghram Case, with such necessary assumption. The reason is that, when 
fatally wounded, the decedent was in such a place that he was not beyond the 
operation and results of human agencies, other than himself. The result is that 
in this case there is this distinction from the three cases last above mentioned, that 
is, in the case at bar the jury as a part of their duty would consider the possibility 
of other human agencies as causations of decedent’s wound. The jury in proceed- 
ing on such course of inquiry could find from the evidence that the decedent when 
killed was in a pasture along the river where were thickets of trees and clumps of 
brush, with a city dump in the vicinity, and could find that when shot he was walking 
along the path in which his feet still remained when his body was found. They 
could find from the evidence that the mortal wound was a little hole, clean cut. 
They could find that there were no powder, marks or other discolorations on the 
surface around the hole; that decedent was shot with a bullet of 32-caliber. They 
could find that guns of this caliber are powerful weapons; that such a projectile 
would ordinarily pass through a human head; that the bullet entered decedent’s 
skull at a point of its greatest thinness, where lessened resistance to the passage 
of the bullet results from such thinness; that the bullet after so entering passed 
through the tissue of the brain and broke the wall on the opposite side of the skull 
at a place of like thinness, but without sufficient force to emerge. The question is 
whether these facts that the jury could have found from the evidence, supported 
by the presumption that man, endowed with the strongest of all animal instincts, 
that of self-preservation, does not commit suicide, would be of such reasonable 
force in the minds of reasonable men that some would say suicide had not been 
conclusively established. In seeking answer to such question, it is not necessary 
that plaintiff set up, or prove the truth of, any particular theory of the exact 
manner of the insured’s death. Michalek v. Modern Brotherhood of America, 179 
Iowa 33, 161 N. W. 125. “We would not be warranted in bending or breaking 
the rule [the presumption mentioned] simply because there is difficulty in 
explaining just how deceased met his death.” Wood v. Sovereign Camp of Wood- 
men, 166 Iowa 391, 147, N. W. 888, 892. Assuming from this evidence, as we 
think a jury could have done, that it was a bullet of more or less spent velocity that 
entered decedent’s head as decedent was walking along the path, in this out of the 
way locality along the river where shooting of firearms is more to be anticipated 
than in improved localities, it would seem that there would be difficulty in saying 
that all reasonable persons would arrive at a common judment that suicide had 
heen conclusively established. 

[5] Appellee would exclude other human agencies, starting out with the 
assumption that decedent fired the shot from his own gun. Proceeding on such 
assumption, appellee says that the straight-in course of the bullet establishes inten- 
tional shooting, because decedent must have placed the gun against the side of his 
head with his left hand and fired. But in Wood v. Sovereign Camp of Woodmen, 
166 Iowa 391, 147 N. W. 888, 891, the insured was found in his own bed, with a 
similar mortal wound in the temple, the bullet having gone straight in. The same 
argument was urged as is made by the appellee here. In discussing same the opinion 
says: “It is difficult to satisfactorily account for the bullet wound in the temple, and 
going straight in, as some of the witnesses say, on the theory of accident. But this is 
often the case, and was so in some of the cases cited where a verdict and judgment 
againt the insurer was sustained. There are many ways in which people are shot. 
No one knows how this man was injured. It is possible that he was shot, as he 
was, accidentally, and it may have been so.” On all the facts in that case it was held 
the evidence justified submission of the question whether deceased took his own 
life or was accidentally shot. Appellee also urges that suicide is conclusively estab- 
lished by the fact that a bullet had been discharged from one of the chambers of 
decedent’s own revolver. There was evidence from which the jury could find that 
decedent’s revolver was lying on the ground near his body, not in his hand as 
testified by appellee’s witness, with the one chamber discharged and the remaining 
chambers loaded. It is undisputed that the wound was inflicted by a bullet of the 
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same caliber as decedent’s revolver. Admittedly this circumstance, unexplained, 
might appear to a jury as of considerable weight. But it is not perhaps of such 
weight as might at first blush appear, because there are multitudes of 32-caliber 
revolvers or other firearms in the hands of the public, and the record is such that 
the jury would not be compelled to conclude that this particular bullet was fired 
from decedent’s gun. If the possibility that decedent was struck with a spent 
bullet from a gun in the hands of some other person be recognized, and we think 
it must be, then the fact that a cartridge had also been discharged from decedent’s 
gun presents nothing conclusive, there being no effort made to show whether this 
one shot from decedent’s gun was of recent or earlier occurrence, and to say that 
it had not been earlier discharged is an assumption with little or nothing to deter- 
mine its value as an assumption. Further, the jury would have the right and the 
duty to give consideration to every fact and circumstance in evidence. Among 
these circumstances is this peculiar thing, the condition of the skin on decedent's 
back and leg and running down into his shoes, unexplained excepting that the 
jury could find from the evidence that it was a blistered condition resulting ‘from 
scalding hot water, or could have found it was caused as claimed by appellee, by 
sunburn after death, rather improbable in view of the deepest burn being on the 
foot inside the shoe on the dead body. The condition was such that its origin was 
very recent. The jury could find from the evidence that the hot water was applied 
in some manner to decedent’s back, course downwards, and the burns were the 
most severe where the water ran into his shoe and was held by his sock. What or 
who caused this injury, whether it was accidental, whether it was an intentional 
effort to harm the insured, whether his mission into the pasture had association 
therewith, whether some person satisfied an urge of malevolence by the shooting 
at decedent in the pasture, whether such person discharged one cylinder of 
cecedent’s revolver and left it on the ground beside his body, whether there is 
sixnificance in the placing of some 32-caliber cartridges by some person on a desk 
in decedent’s room, the cartridges not being in decedent's room upon a previous 
search after his death, are all queries, the answers to which may be integral parts 
of the real truth respecting the death of the insured, if the remainder of the facts 
of which they may be elements were known. For instance, had the decedent’s 
gur been examined by a competent person for fingerprints thereon, it is possible 
it would have been a fact leading tc establishment of homicide rather than suicide. 
No such examination was made. And in that connection it has been held that an 
injury is accidental as to the insured even though it was intentionally inflicted by 
some wrongdoer. Allen vy. Travelers’ Protective Ass’n, 163 Iowa 217, 143 N. W. 
574, 48 L. R. A. (N. S.) 600. It was the duty of the jury when they considered 
these facts they could have found from the evidence, to throw in the scale there- 
with, in plaintiff's favor, the fact of universal knowledge and observation that 
sane men do not generally seek death, but rather at all times are solicitous to avoid 
it. We have reviewed with care the fact situation in our earlier cases holding 
that suicide had been conclusively proven. Our conclusion is that the showing 
therein by defendant insurance companies embraced many indisputable fact ele- 
ments not found in the case at bar. For the reasons stated we are compelled to 
conclude that the evidence was such that the minds of reasonable men would differ 
on the question that is involved, and that suicide was not conclusively established 
in this record. 


The district court should have overruled defendant's motion. The case is 
reversed. 


Appellant's motion to strike appellee’s amendment to abstract is overruled. 
Reversed. 


Donegan, C. J., and Albert, Kintzinger, Parsons, Anderson, and Hamilton, JJ., 
concur. 


PRUSINER v. MASSACHUSETTS BONDING & INS. CO. No. 43256. 


Supreme Court of Iowa. March 17, 1936. 


265 Northwestern Reporter 919. 
1. INSURANCE. 


Where terms of insurance contract are ambiguous, that construction will be 
given it which is most favorable to insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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2. INSURANCE. 
In determining meaning of disability or total disability clauses in insurance con- 
tracts, their language must be given reasonable, rather than literal, construction. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

3. INSURANCE. 

Under accident policy providing for disability payments if beneficiary should be 
prevented from transacting any and every duty pertaining to any and every business 
and occupation because of injury, liability of insurer to housewife who became dis- 
abled on date of accident which resulted in injury to her leg held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Municipal Court of Des Moines; J. E. Mershon, Judge. 
Action upon an accident insurance policy. There was a directed verdict for the 
defendant company at the close of plaintiff’s evidence. The facts appear in the 
opinion. The plaintiff appeals. 
Reversed and remanded. 
Stewart & Oransky, of Des Moines, for appellant. 
Comfort & Comfort and James P. Irish, all of Des Moines, for appellee. 


LEWIS v. LIBERTY INDUSTRIAL LIFE INS. CO. No. 16216. 
Court of Appeals of Louisiana. Orleans. Feb. 24, 1936. 
166 Southern Reporter 143. 
1. INSURANCE. 


“Dementia precox, hyperphrenic type,” held “sickness” within health and acci- 
dent policy, though insured’s physical health was good. 
“Dementia precox, hyperphrenic type,” is a mental disturbance subject- 
ing the afflicted person to hallucinations. 
(For other cases, see Insurance, Dec. Dig. § 454.) 
2. INSURANCE. 
_ Health and accident policies must be given a liberal interpretation with a view 
of arriving at just intentions of the parties. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. 

Insured afflicted with dementia precox, hyperphrenic type, and confined to 
asylum, but not to bed, held not entitled to recover on health and accident policy 
that conditioned insurer’s liability for sickness upon insured’s necessary confinement 
to bed. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

4. INSURANCE. 

Where language of health and accident policy is plain and unambiguous, it must 
be given its ordinary meaning, in view of the intention of the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

Westerfield, J., dissenting. 

Appeal from Civil District Court, Parish of Orleans, Wm. H. Byrnes, Jr., 
Judge. 

Suit by Alma Lewis, curatrix of the inderdict, Lillian Fisher, or Anderson, 
against the Liberty Industrial Life Iusurance Company. From a judgment for 
defendant, plaintiff appeals. 

Affirmed. 

Lewis R. Graham and Harry R. Cabral, both of New Orleans, for appellant. 

Loys Charbonnet and E. B. Charbonnet, Jr., both of New Orleans, for appellee. 

McCa tes, Judge. 

On July 3, 1922, the defendant, Liberty Industrial Life Insurance Company, 
insured one Lillian Fisher against disability from sickness or accident, subject to 
certain conditions expressed in the policy contract. 

During the year 1931, while the insurance policy was in force and effect, Lillian 
Fisher became insane. On May 27, 1931, she was committed to the East Louisiana 
hospital at Jackson, La., at which institution she has been continuously confined as 
a patient therein. 


In the proceedings entitled “Interdiction of Lillian Fisher,” No. 206,079 of the 
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civil district court, the insured was interdicted and the plaintiff herein, Alma Lewis, 
was appointed and qualified as curatrix. 

Plaintiff, in her representative capacity, filed this suit against the insurer, claim- 
ing health benefits under the policy for the years 1931, 1932, 1933, and 1934, together 
with double indemnity and attorney’s fees. 

The insurer, among other things, based its chief defense upon two premises: 

Primarily, that insanity is a disability of the mind and not of the body, and 
therefore such affliction, although causing permanent, total disabiltiy, was neither 
contemplated by the parties nor covered by the terms of the policy. 

Secondarily, that Lillian Fisher, though insane, was not ill physically, and that 
the policy only covers illness in case the insured is “necessarily confined to bed.” 

The district judge found for the defendant insurer, being of the opinion that 
the policy “was never intended to cover a permanent disability of the mind, causing 
insured to become insane, without physical disability.” 

The facts are not in dispute. The medical evidence shows that the insured is 
suffering from dementia precox, hyperphrenic type. This is described to be a 
mental disturbance subject the afflicted person to hallucinations. Because of the 
malady affecting her mind, the insured is unable to engage in pursuits of any sort 
and is totally incapacitated. There are no pathological changes in the brain in per- 
sons suffering with this type of insanity. 

Notwithstanding the insured’s mental derangement, she is physically in good 
health and has never been confined to bed by reason of her apathy. 

The policy in this case insures “against disability from sickness and accident.” 
Insanity is not excluded. 

Bouvier’s law dictionary defines sickness as follows: “By sickness is understood 
any affection of the body which deprives it temporarily of the power to fulfil its 
usual functions. It has been held to include insanity. L. R. [1872-3] 8 Q. B. 295.” 

Ballentine’s law dictionary says: “Insanity has always been considered a dis- 
ease and comes strictly within the meaning of the word sickness”’—citing Robillard 
v. Societe St. Jean Baptiste de Centreville, 21 R. I. 348, 43 A. 635, 45 L. R. A. 559, 
79 Am. St. Rep. 806. 

Ruling Case Law, vol. 14, p. 1249, reads: “Insanity is ‘sickness or other dis- 
ability’ within a health policy, * * *”—citing McCullough v. Expressman’s Mut. 
Ben. Ass’n, 133 Pa. 142, 19 A. 355, 7 L. R. A. 210 

[1] We hold that insanity is a “sickness” included in that term as used in the 
policy contract now before us. See Donlen vy. Fidelity & Casualty Co., 117 Misc. 
414, 192 N. Y. S. 513; American Nat. Ins. Co. v. Denman (Tex. Civ. App.) 260 
S. W. 226. 

Having found that the disease suffered by the insured is a sickness within the 
terms of the policy, does the fact that the insured is not confined to bed bar her 
recovery? 

The policy provides “weekly benefits for sickness will only be paid for each 
period of 7 consecutive days that the insured is, by reason of illness, necessarily con- 
fined to bed and that he shall remain under the professional care of a duly licensed 
and practicing physician.” (Italics ours.) 

The above-quoted provision is clear and unambiguous. It can mean only just 
what it says. The insured may, under this condition, suffer many known ailments, 
but liability of the insurer will only attach in the event the insured is necessarily 
confined to bed 7 

Counsel for plaintiff asserts that our Supreme Court has held, in the case of 
Newton v. National Life Ins. Co., 161 La. 357, 108 So. 769, 770, that the test of 
liability in health policies is disability from sickness rather than actual confinement 
to bed. 

Prior to a discussion of the Newton Case, supra, it is helpful to briefly review 
some of the holdings by other courts in respect to the causes and extent of the 
liability of the insurer in health insurance contracts. 

Corpus Juris, vol. 29, p. 280, informs: “With reference to sickness indemnity 
policies, there may be said to be three degrees of sickness, namely: (1) Where the 
patient is confined to his bed. (2) Where he is not confined to his bed, but is con- 
fined to his house. (3) Where he is too sick to work, but is not confined to his 
house.” 

Hence the parties to the contract may stipulate for protection against any one 
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or all of the three kinds of sickness. It follows that a contract for payment of 
benefits in case of. sickness disability from work would broadly cover all known 
sicknesses preventing one from engaging in his usual business. Again, the policy 
may also be narrow in its terms, protecting only for illness which is house-confining. 
And, again, the contract may be of a more limited scope, as here, where liability 
ensues only in case the sickness is necessarily bed confining. 

These three classes of health policies have been given a liberal, rather than a 
literal, interpretation by a vast majority of the courts. 

The cases are numerous, particularly so with reference to policies which provide 
for coverage only in the event the sickness is such that it confines the insured con- 
tinuously within the house. The great weight of authority in actions falling under 
this class is that the words “continuously confined to the house” mean that the 
insured must be substantially confined, and the fact that he makes occasional visits 
to his physician’s office, or takes a trip for his health, or is taken out in the air, all 
on his physician’s advice, will not defeat recovery. See Garvin v. Union Mut. Cas. 
Co., 207 lowa 977, 222 N. W. 25, 61 A. L. R. 633, Interstate Business Men’s Acc. 
Ass’n v. Sanderson, 144 Ark. 271, 222 S. W. 51; Great Eastern Cas. Co. v. Robins, 
111 Ark. 607, 164 S. W. 750; Jennings v. Brotherhood Accident Co., 44 Colo. 68, 96 
P. 982, 18 L. R. A. (N. S.) 109, 130 Am. St. Rep. 109; Metropolitan Plate Glass & 
Cas. Ins. Co. v. Hawes’ Ex’x, 150 Ky. 52, 149 S. W. 1110, 42 L. R. A. (N. S.) 700; 
Columbian Relief Fund Ass’n v. Gross, 25 Ind. App. 215, 57 N. E. 145; Van Dusen 
v. Interstate Business Men’s Ass’n, 237 Mich. 294, 211 N. W. 991; Jentz v. National 
Casualty Co., 52 N. D. 688, 204 N. W. 344; Mutual Benefit Ass’n v. Nancarrow, 18 
Colo. App. 274, 71 P. 423; Ramsey v. General Accident, Fire & Life Ins. Co., 160 
Mo. App. 236, 142 S. W. 763; American Life & Accident Ins. Co. v. Nirdlinger, 
113 Miss. 74, 73 So. 875, 4 A. L. R. 871; Breil v. Claus Groth Plattoutschen Vereen, 
84 Neb. 155, 120 N. W. 905, 23 L. R. A. (N. S.) 359, 18 Ann. Cas. 1110; Olinger v. 
Massachusetts Protective Ass’n, 221 Mo. App. 405, 278 S. W. 86; Musser v. Great 
Northern Life Ins. Co., 218 Mo. App. 640, 266 S. W. 325; A&tna Life Ins. Co. v. 
Willetts (C. C. A. 3) 282 F. 26. 

The same view of liberal construction holds true in cases where the policy con- 
ditions, similar to the instant case, is that sickness must necessarily confine the 
insured to bed. 

Ruling Case Law, vol. 14, p. 1318, reads: “A requirement that the insured be 
confined to his bed also means that the insured must be substantially bed-ridden.” 

Thus it was held in Nelson v. Washington Fidelity Nat. Ins. Co., 135 Cal. App. 
731, 27 P.(2d) 779, that an insured rendered completely helpless by a paralytic 
stroke was “necessarily, totally, and continuously confined to” bed within health 
policy, though occasionally lifted out of bed and placed in wheel chair to be taken 
into the sun, or to his physician’s office for treatment. See, also, Home Protective 
Ass’n v. Williams, 151 Ky. 146, 151 S. W. 361, Ann. Cas. 1915A, 260, Bradshaw v. 
American Benev. Ass’n, 112 Mo. App. 435, 87 S. W. 46, Dodge v. Knapp, 112 Mo. 
App. 513, 87 S. W. 47, and Hays v. General Assembly American Benev. Ass’n, 127 
Mo. App. 195, 104 S. W. 1141, holding that the phrase “necessarily confined to bed” 
means that the insured must be substantially bedridden. 

[2] A summary of this jurisprudence reveals that each case, respecting recov- 
ery, must be governed by the particular facts involved, giving the conditions of the 
policy a liberal interpretation with a view of arriving at a fair conclusion disclosing 
the just intentions of the parties. 

[3] In the instant case the insured has at no time been confined to her bed as a 
result of her affliction. We conceive that allowing her recovery under these cir- 
cumstances would result in the destruction of the agreement between the parties and 
substitute therefor a different contract in its place. 

But it is insisted that our Supreme Court did just that in the Newton Case, 
supra. 

An examination of the opinion written by Mr. Justice Brunot discloses the fol- 
lowing : 

Newton had a health policy which contained a condition that: “Weekly benefits 
at the rate specified in the schedule will be paid each seven days (a) for each day 
that the insured is by reason of illness under the care of a physician and necessarily 
confined to bed, except that, where the insured is a male whose place of employment 
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is away from his residence, confinement within the house and medical attention 
therein, if preceded by at least one week’s confinement to bed, shall be sufficient.’ 

While the policy was in force, he was afflicted with a serious illness. The 
insurer paid him weekly disability for 7 weeks, and then stopped further payments 
on the ground that he was not confined in the manner provided for in the policy. 
The insured then brought suit for 104 weeks’ additional benefits. 

The court, in affirming the judgment in favor of plaintiff, said: 

“The district judge found as a fact that plaintiff’s illness incapacitated him 
from work of any kind, and while the plaintiff frequently visited the office of his 
attending physician for treatment, he construed the word ‘confined’ as used in the 
policy to mean inability to do work rather than physical inability to leave the house. 
We think this interpretation was correct, especially as plaintiff was totally incapaci- 
tated for 7 weeks, and was paid by the defendant $70 or $10 per week for those 7 
weeks, and because condition No. 2 of the policy reads: 

“*That where the insured is a male whose place of employment is away from 
his residence, confinement within the house and medical attention therein, tf pre- 
ceded by at least one week’s confinement to bed, shall be sufficient.’” (Italics ours.) 

Our reaction to the court’s holding is that there was no occasion for an inter- 
pretation of the clause “necessarily confined to bed,” inasmuch as the insurer 
admitted, by paying the insured for 7 weeks, that he was confined to bed for the first 
week. Insured, having been confined to bed for one week, had the right to claim 
benefits for all other weeks upon a showing that he was sick and confined to the 
house. In allowing him recovery the court merely applied the rule of liberal con- 
struction most favorable to the insured, holding that the fact that he frequently 
visited the office of his attending physician did not bar recovery, because there was 
a substantial confinement within the house. 

The decision in that case is clearly distinguishable and not controlling here, as 
the nature of the illness and the conditions in the policy contract are diverse. 

[4] Courts can only interpret and construe contracts. Where language is plain 
and unambiguous, sound interpretation requires that it be given its ordinary mean- 
ing, having always in view the intention of the parties. 

The defendant insurer has raised other defenses respecting notice and proof of 
claim. In view of our holding, it is unnecessary to pass upon these questions. 

For the reasons assigned, the judgment appealed from is affirmed. 

Affirmed. 

Westerfield, Judge (dissenting). 

“All things that are not forbidden by law, may legally become the subject of, or 
the motive for contracts.” Rev. Civ. Code, art. 1764. An insurance contract is no 
different from any other contract and represents the agreement between the insured 
and the insurer. There is no reason why an insurance company should not stipulate 
that its liability be dependent upon the insured being confined to his house, or to 
his bed, or to a hospital, or any other lawful condition. The theory on which the 
courts have held that there may be recovery on an insurance contract, in which lia- 
bility is dependent upon continuous confinement to the insured’s house, when, as a 
matter of fact, he is not so confined, is that it was the intention of the parties to the 
contract to express, by the words “continuous confinement to the house,” a degree 
of disability or incapacity. By a parity of reasoning, necessary confinement to bed 
should be held to mean another degree of incapacity or disability, which, in the 
instant case, is superlative, for no greater incapacity can be imagined than insanity. 
In neither case does the insured meet the conditions imposed by the literal terms of 
the policy. Therefore, where the liberal rule of construction has been applied to 
policies of this kind, and the cases are numerous, the basis of the holding must have 
been that the fair intent of the policy contract was to insure against disability, the 
degrees of which were expressed by the words concerning confinement to house or 
bed. It is my understanding that this was expressly held in Newton v. National 
Life Ins. Co., 161 La. 357, 108 So. 769. 

I therefore respectfully dissent. 





Acc. | White v. Metropolitan Life Ins. Co. 


WOODS v. NATIONAL LIFE & ACCIDENT INS. CO. No. 16280. 
Court of Appeal of Louisiana. Orleans. March 9, 1936. 
166 Southern Reporter 501. 
2. INSURANCE. 


Under sick benefit policy providing for reduction of indemnity if insured carried 
other insurance so that, if payment should be made under all policies, total thereof 
should not exceed $7 per week, insured would be entitled to $1.75 per week for sick 
disability where three other policies in addition to policy in suit had been issued to 
insured, each providing for weekly payment of $5. 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

3. INSURANCE. 

Provision of sick benefit policy providing for reduction of indemnity if insured 
carried other insurance held not inoperative as discriminatory and violative of 
statutes requiring policy to state agreemeut on its face, to contain entire contract, 
and show weekly cash benefits payable thereunder (Act No. 114 of 1898, §§ 9, 10; 
Act No. 65 of 1906, § 1, as amended by Act No. 240 of 1916, § 1; Act No. 52 of 
1906, § 1, as amended by Act No. 227 of 1916, § 2). 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

4. INSURANCE. 

Provision of sick benefit policy that additional insurance carried by insured was 
to be considered in determining amount due under policy and limiting amount pay- 
able under policy to proportionate share of insurance not to exceed $7 per week held 
not invalid as against public policy. 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

5. INSURANCE. 

To permit person to insure himself under sick benefit policies for amount which 
might induce fraudulent malingering, or which would be conducive to feigning of 
illness, is against public policy of state. 

(For other cases, see Insurance, Dec. Dig. § 531%.) 

6. INSURANCE. 

Where, pursuant to provision of sick benefit policy, benefits payable for dis- 
ability were reduced in proportion which amount of policy bore to total amount of 
all insurance carried by insured on limited total liability, insured would be entitled 
to return of premiums which were unearned by reason of pro rata reduction of 
coverage of policy. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

7. INSURANCE. ; 

Insured held not entitled to statutory double indemnity and attorney’s fees for 
failure of insurer to pay benefits under sick benefit policy, where demand made by 
insured was in excess of true amount due under policy (Act No. 310 of 1910, § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from First City Court of New Orleans; W. Alex. Bahns, Judge. 

Action by Henrietta Woods against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and the defendant appeals. 

Amended and affirmed. 

Porteous, Johnson & Humphrey and F. Carter Johnson, Jr., all of New Orleans, 
for appellant. 

Wn. A. Green, of New Orleans, for appellee. 


WHITE v. METROPOLITAN LIFE INS. CO. No. 16062. 
Court of Appeal of Louisiana. Orleans. March 23, 1936. 


166 Southern Reporter 655. 
1. INSURANCE. 

Under group policy providing benefits if insured became totally and permanently 
disabled, insurer held liable for disability benefits to unskilled negro laborer who 
was unable to perform laborious work after injury requiring amputation of left 
leg, notwithstanding that insured might have been able to perform some work in 
farming operations in which occupation he had been engaged at one time. 


(For other cases, see Insurance, Dec. Dig. § 516.) 





252 The Insurance Law Journal, Vol. 87 [Aug., 1936 


2. INSURANCE. 

Where two group policies providing for disability benefits had been issued, 
insurer would be liable to insured for disability benefits provided in policy in force 
at time of accident from which disability resulted. 

(For other cases, see Insurance, Dec. Dig. § 171.) 

3. INSURANCE. 

Under policy providing that disability benefits should not be due until receipt of 
due proof of total and permanent disability, first’installment of disability benefits 
would become due on date of filing of suit on policy, where due proof had never 
been submitted by insured prior thereto. 

(For other cases, see Insurance, Dec. Dig. § 597.) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Action by Coleman White against the Metropolitan Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. 

Reversed. 

Loys Charbonnet and E. B. Charbonnet, Jr., both of New Orleans, for appellant. 

Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for appellee. 


JORSTAD v. BENEFIT ASS’N OF RY. EMPLOYEES. No. 30698. 
Supreme Court of Minnesota. March 6, 1936. 
265 Northwestern Reporter 814. 
2. INSURANCE. 


Whether death of insured a few days after he fell on upper part of shovel 
handle while cleaning sidewalk, was caused by bodily injury sustained solely through 
external, violent, and accidental means held for jury, in action on insurance policy, 
where expert testimony was conflicting. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

3. INSURANCE. 

Insurer retaining proof of loss submitted and denying all liability under policy 
could not complain of insufficiency of proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

Syllabus by the Court. 

It is for the jury to determine the facts where medical experts give contradic- 
tory opinions as to the cause of a death. Where there are definite, related, and 
connected events leading up to a death, it cannot be said as a matter of law that 
medical testimony fixing such events as the proximate and primary cause of death 
is speculative and conjectural. In the absence of a showing of a clear abuse of 
judicial discretion, the refusal of the lower court to grant a new trial on the ground 
of newly discovered evidence will not be disturbed, especially where it appears that 
there was a failure to exercise due diligence in discovering the new evidence. 

Appeal from District Court, Hennepin County; E. A. Montgomery, Judge. 

Action by Ella Jeanette Jorstad against the Benefit Association of Railway 
Employees. From an order denying defendant’s alternative motion for judgment, 
notwithstanding the verdict or for a new trial, defendant appeals. 

Affirmed. 

Rk. F. Merriam, of Minneapolis, for appellant. 

Christensen & Young and George C. Stiles, all of Minneapolis, for respondent. 


SMITH v. WASHINGTON NAT. INS. CO. No. 23473. 
St. Louis Court of Appeals. Missouri. March 3, 1936. 
Rehearing Denied March 20, 1936. 
91 Southwestern Reporter (2d) 169. 
1. INSURANCE. 
Whether insured’s death following accidental injury to hand giving rise to 
infection resulted directly and independently of all other causes through external, 
violent, and accidental means, so as to authorize recovery on accident policy, held 
for jury, notwithstanding medical testimony regarding presence and effect of dia- 
betes and nephritis. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 





Acc. ] Parks v. Maryland Casualty Co. 253 


2. INSURANCE. 

Instruction precluding recovery on accident policy on finding that insured’s 
death was caused by diabetes or blood poisoning or septic infection of hand held 
prejudicially erroneous as directing verdict for insurer and because precluding recov- 
ery on finding that diabetes was remote cause of death and failing to distinguish 
between blood poisoning arising directly from accidental injury and blood poisoning 
from unknown source. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 

“Not to be published in State Reports.” 

Action by Addie Smith against the Washington National Insurance Company. 


Verdict for defendant, plaintiff’s motion for a new trial was sustained, and defend- 
ant appeals. 


Affirmed and remanded for new trial. 

Martin Farrow, of St. Louis, for appellant. 

Arthur Kreisman and Robert L. Aronson, both of St. Louis, for respondent. 

PARKS v. MARYLAND CASUALTY CO. No. 18568. 
Kansas City Court of Appeals. Missouri. Feb. 17, 1936. 
Rehearing Denied March 2, 1936. 
91 Southwestern Reporter (2d) 1186. 
1. INSURANCE. 

Statements in proofs of disability under accident policies are binding on insured 
or his representatives unless contradicted or explained at trial. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

2. INSURANCE. ‘ 

Rule that statements in proofs of disability under accident policy are binding 
upon insured unless contradicted or explained at trial merely involves weight to be 
given extrajudicial admission, and rule applies regardless of whether proofs were 
furnished by beneficiary or insured. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

4. INSURANCE. er 

Doctor’s statement in report of disability that insured was partially disabled held 
not to preclude recovery of total disability benefits by insured’s administratrix 
where doctor used term “partial disability” as synonymous with “total disability.” 

(For other cases, see Insurance, Dec. Dig. § 550.) 

5. INSURANCE. 

_ In suit for disability benefits under accident policy, evidence held to support 
finding that insured was disabled within thirty days of injury from performing sub- 
stantial duties pertaining to his employment, entitling administratrix to recover total 
disability benefits, notwithstanding report of disability stated that insured was 
partially disabled, and insured visited place of business two or three time a week 
during such period. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

6. INSURANCE. 


Administratrix suing for total disability benefits under accident policy was not 
bound by statement in doctor’s report of disability that insured was partially dis- 
abled where evidence disclosed that insured was totally disabled within policy. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

7. INSURANCE. 

Parties to accident policy may define various disabilities. as they see fit, and 
courts will be bound by such definition. 

(For other cases, see Insurance, Dec. Dig. § 530.) 

URANCE., 

Term “total disability” will not be given technical construction, hence if insured 
is so disabled that he cannot perform, as a whole, substantial duties of his occupa- 
tion, even though he may be able to perform some of duties, insured is “totally dis- 
abled” within accident policy. 

(For other cases; see Insurance, Dec. Dig. § 524.) 
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9. INSURANCE. 

Although insurer had right to specify degrees of disability in accident policy, 
reviewing court was not bound by provisions dividing disability into total, inter- 
mediate, and partial disability, where terms describing, such disabilities were 
without definition which could be used in applying terms to facts. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

10. INSURANCE. | 

Term “total disability” as used in accident policy will not be construed as mean- 
ing that insured to come within policy must be mentally incompetent or in a state 
of coma unless policy expressly so provides. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

11. INSURANCE. 
Ambiguous accident policy will be construed in light most favorable to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

12. INSURANCE. 

Insured, who, after head injury, was unable to be at place of business more than 
few hours two or three times weekly, and while there was unable to perform sub- 
stantial duties as cattle buyer, held “totally disabled” within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

13. INSURANCE. : 

Expert testimony tending to show that insured’s injury was accidental, inde- 
pendent of all other causes, within accident policy held not essential to recovery of 
disability benefits, since jury was competent to arrive at its own conclusion without 
aid of expert testimony. ‘ 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

14. INSURANCE. 7 

In suit for disability benefits under accident policy, admitting expert testimony 
that insured’s injury could have resulted in his condition held not error as against 
contention that sole issue was whether injury resulted independently and exclusively 
of all other causes within policy. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

15. INSURANCE. : ; 

In suit for disability benefits under accident policy, instruction which defined 
term “total disability” within policy, without applying terms used in policy to facts 
of case, held not reversible error. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

16. INSURANCE. ; 

In suit for disability benefits under accident policy providing for double indem- 
nity if insured was injured “in” an elevator, instruction describing insured as pas- 
senger in elevator held not error, notwithstanding insured was injured while stepping 
into elevator, since word “in” was used interchangeably with the word “on.” 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

17, INSURANCE. | ; ; 

In suit for disability benefits under accident policy, refusing to instruct that 
proofs of loss were binding on insured unless insured was misled or misinformed as 
to his condition held not error, since insured was not bound by proofs, where proofs 
were contradicted by evidence. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

18. INSURANCE. 

In suit for disability benefits under accident policy, refusing to instruct that to 
recover double indemnity on ground that insured was injured while riding as pas- 
senger in elevator insured must have been actually in elevator and riding therein 
as passenger at time of injury held not error where insured was injured while step- 
ping into elevator. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

19. INSURANCE. 
In suit for disability benefits under accident policy, amending instruction to 
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include language of policy providing for double indemnity if insured was injured 
in elevator held not erroneous as submitting interpretation of policy to jury. 
(For other cases, see Insurance, Dec. Dig. § 669[12].) 


20. INSURANCE. 

In suit for disability benefits under accident policy, refusing instruction that total 
disability benefits could not be recovered if insured continued to perform his duties 
for more than thirty days after injury held not error, since insurer was liable if 
insured was unable to perform any substantial part of his duties during such period. 


(For other cases, see Insurance, Dec. Dig. § 669[12].) 


Appeal from Circuit Court, Jackson County; Marion D. Waltner, Judge. 

Suit by Edna P. Parks, adxinistratrix of the Estate of Harry D. Parks, 
deceased, against the Maryland Casualty Company. From a judgment for plaintiff, 
defendant appeals. 

Reversed and remanded. 

Harris & Koontz, of Kansas City, for appellant. 

Martin, Scheufler & Carbaugh, of Kansas City, for respondent. 


MILLER v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Second Department. March 13, 1936. 
286 New York Supplement 126. 
1. INSURANCE. 

Insurer held not liable on expired accident policy for double indemnity on 
theory that policy had been reinstated by acceptance of premium, where evidence 
disclosed that payment was made in connection with application for reinstatement, 
which provided that policy was not to be deemed reinstated until application had 
been favorably acted on by home office, and there was no proof of favorable action. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

Action by Rose Miller, as administratrix of all and singular the real and 
personal property, goods, chattels, and credits of Morris Miller, deceased, against 
the Metropolitan Life Insurance Company. From an order denying plaintiff's 
motion for summary judgment, and granting defendant’s cross-motion for sum- 
mary judgment, and from an order denying motion for reargument, plaintiff 
appeals. 

Appeal from order denying motion for reargument dismissed, and other order 
affirmed. 

Argued before Lazansky, P. J., and Hagarty, Carswell, Johnston, and Tay- 
lor, JJ. 

Walter E. Warner, of New York City (W. E. Warner, Jr., of New York 
City, on the brief), for appellant. 

Wm. B. Moore, of New York City, for respondent. 

Per Curiam. 

[1, 2] Action upon an accident policy for double indemnity based on the 
theory that an expired policy had been reinstated by the company’s acceptance 
of the premium after the expiration of the period of grace. The documentary 
evidence disclosed that the payment was made in connection with an application 
for reinstatement, signed by the deceased, which expressly provided that the policy 
was not to be deemed reinstated until the application had been favorably acted 
upon by the home office, and there was no proof of such favorable action. 

Order denying plaintiff’s motion for summary judgment and granting defend- 
ant’s cross-motion for summary judgment, and the judgment entered thereon 
unanimously affirmed, with $10 costs and disbursements. 

Appeal from order denying motion for reargument dismissed as not appealable. 


JENSEN v. COMMERCIAL TRAVELERS MUT. ACC. ASS’N OF AMERICA. 
Supreme Court, Appellate Division, Third Department. March 13, 1936. 
286 New York Supplement 306. 
INSURANCE. 
In action on policy covering death proximately and exclusively caused by 
external, violent, and accidental means, whether fatal tubercular abscess of 
brain was caused by pre-existing disease or by blow in abdomen received in auto- 





256 The Insurance Law Journal, Vol. 87 [Aug., 1936 


mobile accident three months before death held for jury, whose verdict should 
control. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Action by Helena I. Jensen against the Commercial Travelers Mutual 
Accident Association of America. From an order denying defendant’s motion to 
set aside a verdict for plaintiff, and for a new trial, and an order denying defend- 
ant’s motions for a nonsuit and a directed verdict and from a judgment for plaintiff, 
defendant appeals. 

Affirmed. 

Aruged before Hill, P. J., and McNamee, Crapser, Bliss, and Heffernan, JJ. 

Fuller, Brown & Hubbard, of Utica, for appellant. 

Levi Ginsburg, of Elmira, for respondent. 

Per Curiam. 

Appeal from order denying defendant’s motion to set aside a verdict in favor 
of plaintiff and for a new trial, from an order denying defendant’s motions for a 
nonsuit and a direction of a verdict and from a judgment of the Supreme Court, 
Chemung county, in favor of plaintiff against defendant for $13,434.25 entered upon 
the jury’s verdict. 

Action upon policy of insurance by which appellant agreed to pay $10,000 upon 
the loss of life of Edwin L. Jensen, respondent’s husband, as the direct and 
proximate result of and which is caused solely and exclusively by external, violent, 
and accidental means. Plaintiff’s husband suffered an automobile accident on 
January 18, 1929, and on April 18, 1929, he died from a tubercular abscess of 
the brain. Respondent established that this death was the direct and proximate 
result of and was caused solely and exclusively from a blow in the abdomen 
receiyed during the accident, and to which no existing disease in any way con- 
tributed. Appellant’s proof was to the effect that Edwin L. Jensen was suffering 
from tubercular and other disease conditions which were primarily responsible 
for his death. A fair question of fact was presented, and the jury’s verdict should 
control. 

Judgment and orders unanimously affirmed, with costs. 


BREESE v. FIDELITY & CASUALTY CO. OF NEW YORK. 
Supreme Court, Appellate Division, Third Department. March 21, 1936. 


286 New York Supplement 488. 
INSURANCE. 

In action for disability benefits under accident policy, whether insured’s heart 
ailment resulted from his tripping over garden hose while carrying case of water 
or from disease held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Action by Floyd P. Breese against the Fidelity & Casualty Company of New 
York. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Argued before Hill, P. J., and Rhodes, McNamee, Crapser, and Bliss, JJ. 

Per Curiam. 

This is an appeal from a judgment and from an order denying defendant's 
motion for a new trial. 

The action was upon a policy of insurance issued by the defendant to the 
plaintiff insuring the plaintiff in a weekly indemnity of $75 against bodily injury 
sustained through accidental means and resulting directly, independently, and exclu- 
sive of all other causes in total disability. The plaintiff claims that on the 6th day 
of December, 1931, he sustained a bodily injury through accidental means which 
resulted directly, independently, and exclusive of all other causes in total disability 
and immediately and continuously prevented plaintiff from performing each and 
every duty pertaining to hiS occupation, that of a physician and surgeon, from the 
a. of the accident to and including the 9th day of March, and it still continues 
to do so. 

The policy in question provided both for sickness and accident in different 
clauses, and the company has paid plaintiff the full amount due under the sickness 
clause of the contract. It was paid and accepted by the plaintiff, who reserves 
his right to claim indemnities under the accident feature of the policy. 
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The plaintiff, an active physician 38 years old, whose practice was largely 
devoted to surgery and X-ray, was in good health on the morning of the accident. 
It was Sunday. He had dressed in his riding breeches and boots, as he expected 
to take a horseback ride. While carrying a case of water, consisting of six bottles 
of three quarts each, besides the case, and which weighed about 70 pounds, from 
his automobile a short distance into his house, he tripped on a garden hose and 
immediately was taken with intense pain. Within a short time on the same day 
he was confined to his bed and for many weeks was under the care of physicians. 
He has never been able to do any work since. Shortly after the accident when 
the doctor came in he found the plaintiff thrashing about in bed, screaming and 
yelling with pain, blue in the face, short of breath, and a cold, clammy sweat and 
practically pulseless. He was not permitted to move or talk for three weeks. 
He had never had heart symptoms before. It is clear that the plaintiff was 
suffering from coronary thrombosis. A question of fact resulted from the evidence 
as to what caused this coronary thrombosis, it being the contention of the plaintiff 
that it was caused by tripping with the heavy case over the garden hose which 
caused a tear in some part of the heart resulting in coronary thrombosis. The 
contention of the defendant is that it was a disease and it was due to disease and 
not to the accident. An examination of the evidence shows a sharp question of 
fact which was submitted to the jury, which rendered a verdict in favor of the 
plaintiff. 

Judgment and order unanimously affirmed, with costs. 


THOMPSON v. MUTUAL BEN. HEALTH & ACCIDENT ASS’N. No. 525. 
Supreme Court of North Carolina. March 18, 1936. 
184 Southeastern Reporter 695. 
1. INSURANCE. 


If insurer’s agent, while acting within scope of his authority in soliciting appli- 
cations for insurance, is advised of facts ‘constituting alleged fraud and does not 
himself participate in such fraud, knowledge of agent will be imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[4].) 

2. INSURANCE. , 

Whether health policy was void on ground that it was procured by insured by 
means of false representations and concealment as to prior illnesses held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

3. INSURANCE. ee 

Subordinate conditions and provisos of health policy limiting liability should be 
strictly construed against insurer, since they limit purpose of principal object for 
which policy was taken out. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

That insured occasionally walked from his home to places within a half block of 
his home when he was suffering total disability held not to preclude recovery under 
provision of health policy relating to indemnity for confining illness and to limit 
indemnity to clause providing different benefits for nonconfining illness. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

5. INSURANCE. 

In action on health policy which provided different benefits for confining and 
nonconfining illness, instruction that, if insured suffered total disability and got out 
of house infrequently and only because of doctor’s instructions to do so as much as 
possible, and if he spent practically all of his time indoors, he was entitled to 
recover for confining illness, held proper. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

Appeal from Superior Court, Mecklenberg County; Moore, Special Judge. 

Action by William_Nelson.Thompson against the Mutual Benefit Health & 
Accident Association. From a judgment for plaintiff, defendant appeals. 

No error. 


This is an action wherein the plaintiff seeks to recover illness indemnity benefits 


for “confining illness” under a health insurance policy issued to him by the defend- 
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ant on November 17, 1931, and wherein the defendant seeks, first, to avoid all 
liability upon the ground that the issuance of said policy was procured by fraud, and, 
second, to limit the recovery of the plaintiff to the benefits allowed for “non-confining 
illness.” 

There was evidence tending to establish the plaintiff's allegation of total dis- 
ability and total loss of time from August 1, 1934, to November 14, 1934, and that 
his illness confined him withindoors and required the regular attention of a physi- 
cian. On the other hand, there was evidence tending to establish the defendant's 
allegations that the policy was procured by fraud, and that the plaintiff’s illness did 
not confine him withindoors and therein require the regular attention of a physician. 

The case was submitted to the jury under appropriate issues, and, from a judg- 
ment based on an adverse verdict, the defendant appealed, assigning errors. 

J. Laurence Jones and J. L. Delaney, both of Charlotte, for appellant. 

Ralph V. Kidd and John M. Robinson, both of Charlotte, for appellee. 


BOWLING v. AZTNA LIFE INS. CO. No. 26203. 
Supreme Court of Oklahoma. March 3, 1936. 
Rehearing Denied March 24, 1936. 
55 Pacific Reporter (2d) 1023. 
1. INSURANCE. 

Where accident policy provided that insurance was to be in force for 12 
months and annually, on payment of premium, receipt was issued continuing 
policy in force for 12 months subject to terms thereof, policy was contract of 
insurance from year to year and insurer was not bound to renew. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 
2. INSURANCE. 


Where accident policy provided for cancellation by insurer by notice of cancel- 
lation and return of unearned premium, return by insurer, on or before expiration 
date, of premium tendered by insured for ensuing year with statement that policy 
would not be renewed beyond expiration date, terminated policy at expiration of 
period for which premium had been paid. 


(For other cases, see Insurance, Dec. Dig. § 232.) 


3. INSURANCE. 

Provision of accident policy for increased benefits if policy was continued in 
force for number of years did not give insured right to continue policy in force 
after insurer exercised right to terminate policy in accordance with cancellation 
clause. 

(For other cases, see Insurance, Dec. Dig. § 236.) 

Syllabus by the Court. 

1. Where an accident insurance policy was issued providing by its terms that 
insurance was to be in force for a period of twelve months from a given time 
commencing and ending at 12 o'clock noon standard time, and where annually 
upon payment of the stipulated premium a written or printed receipt was issued 
continuing the policy in force for twelve months subject to all the terms of said 
policy, held, that said policy was a contract of insurance from year to year. 

2. Where an accident insurance policy contained a provision that the company 
could cancel the policy by notice of cancellation mailed to insured’s residence 
address, or served upon insured by the representative of the company with a check 
of the company or its duly authorized agent or cash for the unearned part, if any, 
of the premium actually paid, and where the company returned to insured on or 
prior to the expiration date of said policy the premium tendered by insured for 
the ensuing year with the statement that the policy would not be renewed beyond 
the expiration date thereof, held, that such action by the company terminated the 
policy at the expiration of the period for which premium had been paid. 

3. Where an accident insurance policy contained a provision for increased 
benefits in the event of the policy being continued in force for a number of years 
and such policy contained a provision authorizing the company to cancel the policy 
as therein provided, such provision for increased benefits did not confer upon 
insured the right to continue the policy in force after the company had exercised 
its right to cancel or terminate the policy in accordance with the cancellation clause 


thereof. 
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Appeal from District Court, Garvin County; W. G. Long, Judge. 

Action by Robert E. Bowling against the Atna Life Insurance Company. From 
a judgment dismissing the action after a demurrer to the amended and supplemental 
petition was sustained, plaintiff appeals. 

Affirmed. 

R. E. Bowling, of Pauls Valley, and W. L. Farmer, of Oklahoma City, for 
plaintiff in error. 

Embry, Johnson, Crowe & Tolbert and James H. Ross, all of Oklahoma City, 
for defendant in error. 


RHAME v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. No. 14256. 
Supreme Court of South Carolina. March 16, 1936. 
184 Southeastern Reporter 685. 
INSURANCE. 

Whether insured executed release of claim under income policy freely or 
because of fraudulent representations of insurer, and whether release constituted 
har to action for damages, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Common Pleas Circuit Court of Lee County; J. Henry Johnson, 
Judge. 
Action by John M. Rhame against the Pacific Mutual Life Insurance Company 
of California. Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Thomas, Lumpkin & Cain, of Columbia, and Wm. P. Baskin, Jr., of Bishop- 
ville, for appellant. 

Henry C. Jennings, of Bishopville, for respondent. 


ORDER OF RAILWAY ae OF AMERICA v. GREGORY. 
©. 1517. 
Court of Civil Appeals of Texas. Eastland. Feb. 14, 1936. 
Rehearing Denied March 13, 1936. 
91 Southwestern Reporter (2d) 1139. 

1. INSURANCE. 

Words employed in contract of insurance must be taken and understood in their 
plain and usual sense. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 
2. INSURANCE. ; 

When language of accident policy is susceptible of different constructions, that 
one must be adopted which is most beneficial to insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. 

Accident policy providing for no liability if. insured’s death should occur 
from “infection,” unless infection was introduced through open wound caused by 
external and accidental means, held to cover death caused by peritonitis resulting 
from fall, since peritonitis in its popular sense is not an “infection,” even though 
it may be such in a technical or medical sense. 

Whatever medical understanding of the word “infection” may be, lay- 
man’s understanding is that it is caused by noxious substance inserted into 
flesh, whether substance be germ or poison. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

4. INSURANCE. 

Insured’s death resulting from fall onto railroad tie, causing peritonitis to set 
in, which was immediate cause of death, held covered by accident policy providing 
that insurer should be liable if insured’s death should occur from infection only 
if infection was introduced through open wound, since death was result of accident; 
infection being mere link in chain of causation. 

(For other cases, see Insurance, Dec. Dig. § 454.) 

Appeal from District Court, Nueces County; Birge Holt, Judge. 

Action by Annie Laura Gregory against the Order of Railway Conductors of 
America. From an adverse judgment, the defendant appeals. 


Affirmed. 
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E. H. Crenshaw, Jr., of Kingsville, and John C. North, of Corpus Christi, for 
appellant. 


Jones & Kirkham, of Corpus Christi, for appellee. 


GUARANTY OLD LINE INS. CO. v. WINSTEAD. No. 13328. 
Court of Civil Appeals of Texas. Fort Worth. Feb. 28, 1936. 
Rehearing Denied March 27, 1936. 
91 Southwestern Reporter (2d) 1164. 
INSURANCE. 

Under month to month accident and health policy, wherein only premium waiver 
provision was in case of total permanent disability, where insured had claim for 
health benefits and did not thereafter make premium payment, policy lapsed for non- 
payment after period of grace and did not cover subsequent illness of insured, not- 
withstanding at time of subsequent illness insurer owed insured on the prior claim 
enough to pay accrued premiums (Rev. St. 1925, art. 4752). 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 


Appeal from County Court at Law No. 2, Dallas County; Owen George, Judge. 

Action by Dr. D. Edgar Winstead against the Guaranty Old Line Insurance 
Company. From an adverse judgment, the defendant appeals. 

Reversed and rendered in part, and reformed and affirmed in part. 

William A. Wade, Romick & Allison, and Charles Romick, all of Dallas, for 
appellant. 

Wright K. Smith, of Dallas, for appellee. 

Brown, Justice. 

Appellant Guaranty Old Line Life Insurance Company, of Dallas, Tex., issued 
to appellee Dr. D. Edgar Winstead, on December 6, 1933, an accident and health 
policy; the principal provisions for our consideration being: 

“Part 8. Confining Iliness Indemnity for Life. The Company will pay, for one 
day or more, at the rate of One Hundred and No/100 ($100.00) Dollars per month 
for disability resulting from disease, the cause of which originates more than thirty 
days after the effective date of this Policy, and which confines the Insured con- 
tinuously within doors and requires regular visits therein by a legally qualified medi- 
cal physician or surgeon, provided said disease necessitates total disability and total 
loss of time. * * * 

“(d) The copy of the Application attached hereto is hereby made a part of this 
contract and this Policy is issued in consideration of the statements made by the 
Insured in the application, and the payment in advance of Eight and No/100 ($8.00) 
Dollars as first payment, which continues this insurance in force until February 6th, 
1934; and the payment in advance, and acceptance by the Company, of premium of 
Four and No/100 ($4.00) Dollars monthly, due and payable on the sixth day of each 
succeeding month, is required to keep this Policy in continuous force and effect.” 

A portion of the application made by the insured contains the following: “And 
I agree to pay the monthly premium of $4.00 in advance without notice, on or before 
the first day of the month when due.” 


The only provisions for waiver of premiums and grace in the payment of pre- 
miums are found in paragraphs 12 and 13, which are as follows: A 

“Part 12. Waiver of Premiums. When claim for permanent total disability 
of the Insured due to Bodily Injuries or Illness covered by this Policy has been 
filed and approved by the Company while this Policy is in force, there will be no 
further premiums payable, but the Insured will draw indemnity as provided in the 
Policy. 

“Part 13. Grace in the Payment of Premiums. After two months from date of 
issue or reinstatement after lapse, and so long thereafter as this Policy is maintained 
in continuous force as provided by its terms, a grace of ten days will be allowed for 
the payment of monthly premiums, during which ten-day period the insurance shall 
continue in force, subject to all of the terms and conditions of this Policy.” s 

Appellee brought suit against appellant in the county court (at law No. 2) of 
Dallas county, alleging, in substance, that appellant issued and delivered to him the 
said accident and health policy, on December 6, 1933, in consideration of the pay- 
ment by him of the sum of $8, and that by the terms of the policy same was: in full 
force until the 6th day of February, 1934, and that appellee became disabled by 
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reason of disease on January 20, 1934, and remained so disabled until January 31, 
1934, during which time he was confined continuously within doors and regularly 
visited by a legally qualified physician. And during said time he was totally dis- 
abled and not able to perform any of the duties of his profession. He alleged that 
he requested blanks for, and made proof.of claim to, appellant, covering such 
period of disability in the sum of $33.33; and that thereafter, on or about March 
10, 1934, appellee again became totally disabled by disease and such disability con- 
tinued up to the 5th day of September, 1934, during which time he was unable to 
perform the duties of his profession. He alleged that he requested blanks for the 
proof of such claim for his last illness, but that they were not furnished to him. 
He alleged that he had demanded payment for his first disability and for his second 
disability, and that appellant had refused to pay any part of same. 

Appellee’s claim being contested on the theory that appellant was organized 
under and operates by virtue of article 4752, Rev. Civ. Statutes, and that his con- 
tract was shown to be a month to month contract, which necessarily terminated 
when he failed to pay any monthly premium due on or after February 6, 1934, 
appellee answered, contending that inasmuch as appellant owed him for disability 
benefits already accrued in the sum of $33.33, which it held and refused to pay, it 
thereby became the duty of appellant to apply the proceeds of such benefits to the 
payment of the premiums owing by appellee, and to thus keep the accident and 
health policy in force. 

The case was tried to the court and judgment rendered for appellee for monthly 
benefits in the sum of $592; 12 per cent. statutory penalty on such sum, $71.04; a 
statutory attorney’s fee in the sum of $150, which was agreed upon by the parties 
as —— and 6 per cent. statutory interest on the principal sum from October 
20, 1934. 

Upon request, the trial court filed findings of fact and conclusions of law finding 
that appellant is a domestic insurance corporation, duly incorporated under article 
4752, Rev. Civ. Statutes; the issuance of the policy; the payment of $8 in premiums, 
thereby keeping said policy in force until February 6, 1934; that appellee became 
totally disabled on January 20, 1934, and remained so disabled for a period of 10 
days; that due proofs of illness were made and demand for payment of disability 
benefits were made; that appellant owed the insured the sum of $33.33 for such 
period of disability, and that such amount accrued prior to February 6, 1934; that 
appellee became totally disabled the second time from illness, on March 10, 1934, and 
remained so disabled until September 5, 1934; that he notified insurer of his dis- 
ability on March 17, 1934, and requested blanks upon which to submit proofs; that 
appellant failed to furnish the blanks; that final demand was made on appellant for 
the payment of all benefits claimed by appellee on September 19, 1934, and that no 
part of such benefits have been paid; that appellee requested of appellant to supply 
sufficient of the proceeds which it owed him to pay all accrued premiums (this 
request was shown to have been made long after February 6, 1934). 

The trial court further found that appellant at no time took any steps to cancel 
the insurance policy, and never advised appellee that it would not continue the policy 
in force. The amount of the principal, the penalty, and attorney’s fee were found 
by the trial court. The court concluded that. as a matter of law, appellant was 
indebted to appellee, on February 6, 1934, by reason of the disability benefits due 
him in the sum of $33.33, and that it was the duty of appellant to apply sufficient 
amount of such funds to the payment of the accrued premiums to continue the policy 
in force, and that appellant could not retain such funds. and at the same time treat 
the policy as being terminated or lapsed for nonpayment of premiums, and that the 
policy was by reason of these findings and conclusions .in full force and effect on 
March 6, 1934. 

The insurer has appealed and has presented many assignments of error sup- 
ported by 14 propositions. We will not notice all of them, as we do not consider 
that necessary under our view of the case. 

The fact findings made by the trial court are amply supported by the evidence. 
There is no doubt in our minds, from the record before us, but that the good doctor 
suffered such total disabilities at the times stated as come within the terms and pro- 
visions of the contract of insurance, and it is undoubtedly right that he should be 
paid such benefits if his policy was in force when the disability accrued. He was 
entitled to a judgment for $33.33, and for his attorney’s fees, and the statutory 
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penalty and interest, at all events. But such a contract as appellee had is not one, 
in our opinion, whereby the doctrine may be applied that funds in the hands of the 
insurer belonging to the insured must be applied to the payment of premiums to 
prevent a forfeiture of the contract. Appellee’s contract, in our opinion, does not 
come within such a preferred claim. As was seen above, the only provision for a 
waiver of premiums is one where the assured has become permanently totally dis- 
abled by bodily injuries or illness, which is covered by the policy. The only grace 
period allowed for the payment of premiums is one that permits the assured a grace 
period of 10 days for the payment of monthly premiums after his policy has been in 
force two months. This is a contract which shows upon its face that the assured 
was protected from December 6, 1933, until February 6, 1933, and that thereafter, 
only in the event the assured paid his premium in advance, and same was accepted 
by the insurer, could the policy be kept in force and effect. 

This is no incontestable policy of insurance, and even if the insured, after suf- 
fering his first illness, had tendered the premium due February 6, 1934, to the 
insurer, it could have declined to accept the premium and the policy would not have 
been continued in force. If this is true, and undoubtedly it is, how can it be suc- 
cessfully urged that the mere fact of the insurer being indebted to the insured for 
disability benefits when the last premium fell due, gives to the insured the absolute 
right to force the insurer to continue the contract of insurance in force by applying 
the accrued disability benefits toward the payment of the then due premium and 
against its will and wish? We do not believe that such a contract can be forced 
upon any party unwilling to engage therein. 

The essential characteristics of such an insurance policy as is before us are 
discussed and made plain in the following cases, which are more nearly in point 
than any other authorities cited from our own jurisdiction: National Life & Acci- 
dent Insurance Co. v. Reams (Tex. Civ. App.) 197 S. W. 332; National Life & 
Accident Insurance Co. v. Casillas (Tex. Civ. App.) 63 S.W.(2d) 396. 

Being of the opinion that appellee is not entitled to recover disability benefits 
for the second illness, because the contract of insurance was not then in force, the 
judgment of the trial court awarding him such benefits is reversed and rendered for 
appellant; and, being of the opinion that appellee is entitled to recover the disability 
benefits occasioned by his first illness, the judgment awarding him $33.33 is affirmed, 
together with 12 per cent. penalty on such amount, and 6 per cent. interest on such 
principal sum from May 1, 1934, together with the attorney’s fee of $150. 

The costs of appeal are taxed against appellee, and those incurred in the trial 
court are taxed against appellant. 

Reversed and rendered in part; reformed and affirmed in part. 


RICHMOND v. PROVIDENT INS. CO. No. 13315. 
Court of Civil Appeals of Texas. Fort Worth. Feb. 14, 1936. 
91 Southwestern Reporter (2d) 1180. 
INSURANCE. 


Beneficiary could claim only 10 per cent. of face amount of mutual accident 
policy, according to its terms, where insured died within six months of issuance, 
since insurer, being incorporated under mutual assessment plan statute, was subject 
only to provisions of that chapter, and policy was not governed by provision in 
another chapter prohibiting settlement at maturity of less than face amount of 
policy (Rev. St. 1925, arts. 4733, subd. 3, 4784 et seq., 4788). 

(For other cases, see Insurance, Dec. Dig. § 530.) 


Appeal from Dallas County Court; Owen George, Judge. 

Suit by James E. Richmond against the Provident Insurance Company. From 
a judgment allowing him less than he sought to recover, plaintiff appeals. 

Affirmed. 

H. C. Ford, of Dallas, for appellant. 

R. R. Robertson, of Dallas, for appellee. 

Dunkutn, Chief Justice. , 

The Provident Insurance Company was incorporated under the provisions ot 
chapter 6, title 78, Rev. Civ. Statutes of 1925 (article 4784 et seq.), for the purpose 
of transacting the business of accident insurance upon the mutual assessment plan 
without capital stock. It issued to Edward Ray Elliott a policy of insurance 
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stipulating payment of $1,000 to James E. Richmond, the beneficiary named, in 
the event of accidental death of the insured, and of $300 in event of his natural 
death, with this further provision: “If any claim occurs during the first six months 
after this policy has been issued, or within six months after the date of any rein- 
statement, the maximum amount due shall be 10 per cent of the amount otherwise 
payable and shall increase ten per cent each ninety days thereafter.” 

The policy was issued February 1, 1934, and the insured died a natural death 
on May 10, 1934, which was well within the six months stipulated period. 

James E. Richmond instituted this suit against the insurance company to recover 
the sum of $300 stipulated in the policy, and from a judgment allowing him only 
$30, 10 per cent of that amount, he has appealed. 

The statement of facts shows that the premiums owing by the insured were all 
paid and due proof made of his death as required by the policy. And accord- 
ing to stipulations in the record and in appellant’s brief, the only question pre- 
sented for our determination is whether or not the stipulation for payment of only 
10 per cent. of the amount named on the face of the policy for natural death is for- 
bidden by subdivision 3 of article 4733, chapter 3, title 78, Rev. Civ. Statutes of 
1925. That article and subdivision read: 

“No policy of life insurance shall be issued or delivered in this State, or be 
issued by a life insurance company incorporated under the laws of this State, if it 
contains any of the following provisions: * * * 

“3. A provision for any mode of settlement at maturity of less value than the 
amounts insured on the face of the policy, plus dividend additions, if any, less any 
indebtedness to the company on the policy, and less ahy premium that may, by 
the terms of the policy, be deducted. Any company may issue a policy promising 
a benefit less than the full benefit in case of the death of the insured by his own 
hand while sane or insane, or by following stated hazardous occupations. This 
provision shall not apply to purely accident and health policies. No foregoing 
provision relating to policy forms shall apply to policies issued in lieu of, or in 
exchange for, any other policies issued before July 10, 1909.” 

If that subdivision does not expressly except from its provisions accident 
policies, such as the one in controversy, we believe it clear that it can have no 
application to the policy in controversy in this suit, since no such provision is to be 
found in chapter 6, title 78, and since in the concluding portion of article 4788 of 
that chapter it is expressly provided that corporations issuing mutual assessment 
accident insurance “as contemplated by this chapter, and shall be subject only to the 
provisions of this chapter.” To that effect are the following decisions: Inter- 
national Travelers’ Ass’n v. Bettis (Tex. Civ. App.) 52 S.W.(2d) 1059 (writ 
refused): Alamo Health & Accident Insurance Co. v. Cardwell (Tex. Civ. App.) 
67 S.W.(2d) 337 (writ dismissed). 

First Texas State Insurance Co. v. Smalley (Tex. Civ. App.) 233 S. W. 314; 
First Texas State Insurance Co. v. Bell (Tex. Civ. App.) 184 S. W. 277; American 
National Insurance Co v. Hawkins (Tex. Civ. App.) 189 S. W. 330, and American 
National Insurance Co. v. Dixon (Tex. Civ. App.) 231 S. W. 165, cited by appellant, 
enforcing the provisions of subdivision 3 of art. 4733 are not in point, since they 
involve life insurance policies within the meaning of article 4733 and not accident 
insurance covered by chapter 6, title 78, of the statutes. 

The judgment of the trial court is affirmed. 


HERTHEL v. TIME INS. CO. 
Supreme Court of Wisconsin. March 3, 1936. 
265 Northwestern Reporter 575. 


1. INSURANCE. 

Heart failure resulting from strain on heart sustained through pulling boat 
from water and into insured’s yard, causing death of insured, resulted “directly” 
from strain, and caused “total and continuous disability” within accident policy. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

2. INSURANCE. 

To constitute accidental means, sole cause of injury within accident policies, 
where disease or bodily condition exists prior to accident, it is unnecessary that 
injury or results thereof would have been as severe had disease or bodily condition 
not existed, and it is sufficient if accidental means would have solely caused con- 
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siderable injury had disease or bodily condition not existed, but, if no considerable 
injury would have resulted had insured not been afflicted with existing disease 
or condition, accidental means is not sole cause of injury. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

3. INSURANCE. 

Strain on insured’s heart sustained through physical exertion in pulling boat 
from water of lake and into yard, as result of which insured died of heart failure, 
held not “sole cause of injury” resulting in death within accident policy, where 
insured would not have suffered any considerable injury had he not been afflicted 
at time thereof with diseased heart condition. 

(For other cases, see Insurance, Dec. Dig. § 466.) 

Wickhem, J., dissenting. 

Appeal from a judgment of the Circuit Court for Waukesha County; C. M. 
Davison, Judge. 

Action by Jennie Herthel against the Time Insurance Company commenced 
February 18, 1935. From a judgment for the plaintiff entered May 14, 1935, the 
defendant appeals. 

Reversed. 

Rouiller, Dougherty, Arnold & Kivett and Michael H. Keelan, all of Mil- 
waukee, for appellant. 

Wurster & Scheinfeld and Wm. B. Collins, all of Milwaukee, for respondent. 
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FIRE 


NEWARK FIRE INS. CO. v. WOOD, to Use of BELL et al. 
NEW BRUNSWICK FIRE INS. CO. OF NEW BRUNSWICK, N. J. v. SAME. 


Nos. 5817, 5818. 


Circuit Court of Appeals, Third Circuit. Jan. 23, 1936. 
Rehearing Denied March 5, 1936. 
81 Federal Reporter (2d) 742. 
1. INSURANCE. 
Fire policies should be construed so as to determine intention of parties as 
shown by all circumstances. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 
_ Fire policies insuring sole and unconditional owner of property against loss by 
fire held to secure person whose real interest was involved in safeguarding property. 
(For other cases, see Insurance, Dec. Dig. § 282[2].) 
3. INSURANCE. 

_ Under fire policies insuring “sole and unconditional owner of property” upon 
which mortgage had been executed, person purchasing entire interest of mortgagor 
and mortgagee and acquiring tax sales certificate subsequent to issuance of policies 
held “sole and unconditional owner” of property entitled to recover on policies, 
regardless of whether under state law he had fee-simple title. 

(For other cases, see Insurance, Dec. Dig. § 282[6].) 


Appeal from District Court of the United States for the Eastern District of 
Pennsylvania; William H. Kirkpatrick, Judge. 

Actions of assumpsit by Robert W. A. Wood, to the use of John C. Bell and 
others, trading as Bell, Trinkle, Truscott & Bell, against the Newark Fire Insurance 
Company and the New Brunswick Fire Insurance Company of New Brunswick, 
N. J. Judgments for plaintiffs, and defendant appeals. 

Affirmed. 

Walter R. Carroll, of Camden, N. J., and Horace M. Schell, of Philadelphia, 
Pa., for appellants. 

Bell, Truscott, Henry & Sutton, Frank F. Truscott, and C. Leo Sutton, all of 
Philadelphia, Pa., for appellee. 

Before Buffington and Thompson, Circuit Judges, and Dickinson, District Judge. 

BurFincton, Circuit Judge. 

{1-3] These are appeals from judgments of the District Court for the Eastern 
District of Pennsylvania. The appellants brought two actions of assumpsit upon 
policies of fire insurance issued to Wood covering a certain building and its contents 
situate at Harvey Cedars, Ocean county, N. J. The property had originally been a 
clubhouse owned by the Harvey Cedars Outing Club. Because of dwindling mem- 
bership, the club got into financial difficulties and gave a mortgage on the premises. 
The mortgage was in default, and the executors of the mortgagee began foreclosure 
proceedings. Wood bought all of the outstanding membership certificates, went into 
possession with his family, made substantial alterations and improvements to make 
the property habitable as a private residence, purchased the mortgage from the 
executors of the mortgagee, took an assignment of the mortgagee’s interest, and, 
subsequent to the issuance of the policies, acquired a tax sales certificate. The 
insurance companies defended on the ground that Wood was not the sole and uncon- 
ditional owner, and that the building did not stand on ground owned by Wood in 
fee simple. The trial judge held, and so instructed the jury, that within the mean- 
ing of the fire insurance policies Wood was, in fact, the sole and unconditional 
owner of the property regardless of whether, by the real estate law of New Jersey, 
he could be said to have fee-simple title. We are of opinion, with him, that the 
policies should be construed so as to determine what the intention of the parties was 
as shown by all of the circumstances. Obviously they were meant to secure the one 
whose real interest was involved in safeguarding the property. Wood owned the 
entire interest in the mortgage; he owned the entire interest of the club; there was 
no opposing interest in any one at the time suit was brought, and, if foreclosure pro- 
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ceedings on the mortgage had been pursued by him, there would have been no one 
to defend. 
Without entering into a discussion of the many cases cited on both sides, we 
find no error in the court giving binding instructions for the plaintiffs in both cases. 
So holding, the judgments are affirmed. 


NATIONAL UNION FIRE INS. CO. v. MORGAN. 6 Div. 816. 
Supreme Court of Alabama. Jan. 23, 1936. 
Rehearing Denied March 5, 1936. 
166 Southern Reporter 24. 
1. INSURANCE. 

In action on fire policy, plaintiff’s allegations that insured property was home- 
stead of plaintiff’s husband at time of his death and at time of issuance of policy to 
plaintiff had been set aside to plaintiff and her minor children as a homestead held 
to disclose an insurable interest in plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 630.) 

3. INSURANCE. 

Insurer having issued fire policy to widow with imputed knowledge that insured 
property was homestead of husband at time of his death and had been subsequently 
set aside to widow and her minor children as homestead held estopped from asserting 

, widow’s lack of unconditional or sole ownership of property or ownership in fee 
simple of ground occupied by building. 

(For other cases, see Insurance, Dec. Dig. § 389[2].) 

4. INSURANCE. 

In action on fire policy, plaintiff’s allegations that, after the fire, an agent of 
insurer, acting within scope of his authority and with full knowledge of character 
of plaintiff's ownership of insured property, had requested plaintiff to procure proof 
of cost of construction value of house, held to allege waiver of any forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 

7. INSURANCE. 

In acton on fire policy wherein plaintiff filed replications alleging waiver 
of any forfeiture, insurer’s rejoinders thereto setting up that after fire and 
before matters alleged in replication parties had entered into nonwaiver agree- 
ment eld sufficient as against demurrer. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

8. INSURANCE. 

In action on fire policy wherein plaintiff filed replications alleging waiver 
of any forfeiture, insurer's rejoinders thereto setting up that after fire and after 
matters set up in replications parties had entered into nonwaiver agreement held 
insufficient as against demurrer, where intent of agreement was to preserve 
status quo pending investigation and not to waive previous waivers. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

9. INSURANCE. 

In action on fire policy wherein plaintiff filed replications alleging insurer had 
waived any forfeiture by having, with full knowledge of all matters, issued and sent 
its draft in payment of loss to its agent for payment to plaintiff, insurer’s rejoinders 
thereto setting up a nonwaiver agreement entered into before issuance of draft held 
insufficient as not meeting entire issue. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

10. INSURANCE. 

In action on fire policy wherein plaintiff filed replication alleging that insurer 
was estopped by its agent’s knowledge from asserting insufficiency of plaintiff’s title 
to insured premises, sustaining of demurrer to rejoinder alleging that policy con- 
tained mortgage clause payable to bank and that agent was acting as agent for bank 
held error, but harmless, where evidence showed no agent of bank issued policy. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 

11. INSURANCE. 

In action on fire policy wherein plaintiff filed replication alleging that insurer 

had waived any forfeiture by having, with full knowledge of all matters, issued and 
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sent its draft in payment of loss to its agent for payment to plaintiff, rejoinder 
thereto alleging that policy contained mortgage clause payable to bank and that 
agent was acting as agent for bank held insufficient as not meeting entire issue. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 

12. INSURANCE. 

In action on renewal fire policy, instruction that a renewal policy was a separate 
contract from original policy held properly refused as misleading. 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 

13. INSURANCE. 

In widow’s action on fire policy covering property which she claimed had been 
set off to her and her seven minor children as a homestead, requested charges that 
plaintiff could not recover in behalf of children held properly refused, where insurer, 
allegedly with knowledge of nature of plaintiff’s title, had entered into contract as 
for absolute title. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

14. INSURANCE. 

In action on renewal fire policy, requested charge that no waiver of plaintiff’s 
lack of proper title to insured property could be based upon acts of agent who had 
dealings with insured in connection with original policy held properly refused, since 
rights of parties were controlled by provisions of original policy. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

15. INSURANCE. 4 

In action on fire policy, requested instruction that no waiver of plaintiff's lack of 
proper title to insured property could be based upon any transaction with president 
of agency which issued policy held properly refused. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 

16. INSURANCE. 

In action on fire policy, requested charge that no waiver of ; wintiff’s lack of 
proper title to insured property could be based on any act or statement of insurer’s 
adjuster held properly refused, where there was evidence that, previous to day on 
which a nonwaiver agreement was executed, adjuster had waived forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 

17, INSURANCE 

Parties to policy may by joint agreement waive a previous waiver, but to have 
this effect a nonwaiver agreement must show upon a reasonable construction that 
such was intention of parties. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


Appeal from Circuit Court, Jefferson County; J. Edgar Bowron, Judge. 
Action on a policy of fire insurance by Mrs. C. E. Morgan against the National 


Union Fire Insurance Company. From a judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


HOME INS. CO. v. LIVINGSTON. 7 Div. 370. 
Supreme Court of Alabama. Feb. 27, 1936. 
166 Southern Reporter 55. 
1. INSURANCE. 


Knowledge by insured, at time of signing premium note, of its due date, was 
not chargeable to insured at time premium note fell due as a matter of law, and 
did not relieve insurer of duty to give such notice, where insured relied upon 
representation that no payment need be made until after notice. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

2. INSURANCE. 

In action on fire policy where nonpayment of premium note on due date was 
sought to be excused by representation of insurer’s agent that such payment was 
unnecessary until after notice, refusal to charge that insured could not recover 
if he knew the due date and failed to pay on that day held not error, since facts 
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hypothesized did not relieve insurer of necessity of giving notice of maturity of 
note, and knowledge of due date by insured was not an issue. 

(For other cases, see Insurance, Dec. Dig. § 669[8].) 

3. INSURANCE. ; 

In action on fire policy, refusal to charge that insured was bound by stipulation 
in policy that failure to give notice of due date of premium notes did not excuse 
nonpayment on due date held not error under pleadings. 

(For other cases, see Insurance, Dec. Dig. § 669[8].) 

Appeal from Circuit Court, Cherokee County; A. E. Hawkins, Judge. 

Action’ on a policy of fire insurance by Oscar Livingston against the Home 
Insurance Company. From a judgment for plaintiff, defendant appeals. Trans- 
ferred from Court of Appeals under section 7326, Code 1923. 

Affirmed. 


EMPIRE STATE INS. CO. OF WATERTOWN, N. Y. v. HUEY. 6 Div. 736. 
Supreme Court of Alabama. March 26, 1936. 
166 Southern Reporter 775. 
INSURANCE. 

Whether insured falsely swore in respect to loss of certain items with intent 
to deceive fire insurer held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 

Action on a policy of fire insurance by Mrs. G. A. Huey against the Empire 
State Insurance Company of Watertown, N. Y. From a judgment for the plain- 
tiff, the defendant appeals. 

Affirmed. 

J. S. Mead and Coleman, Spain, Stewart & Davies, all of Birmingham, for 
appellant. 

A. Leo Oberdorfer and C. H. Peay, both of Birmingham, for appellee. 

FostTrEr, Justice. 

This is an action on a policy of fire insurance. 

Plaintiff was living in Birmingham when the policy was issued December 5, 
1932, but moved to the country, in Shelby county, in the early part of 1933. With- 
out doubt, she had accumulated a large amount of expensive household effects, 
including valuable pieces of art and ornaments, among them various musical 
instruments and music, so that the small country house could not conveniently 
hold them, and some of her effects were put in a barn. 

The policy was for the total amount of $2,500. The house was not included, 
and the loss occurred on June 4, 1933, when early in the morning they were 
awakened and found that it was in flames and they escaped with only a few 
articles, such as clothing and bedding. The family went into an outhouse for 
temporary residence. In due course the company was notified and sent an adjuster 
to handle it. 

The defense is that when she was being examined before a notary, at the 
instance of the adjuster, and in making her proofs she swore falsely in respect 
to the loss of certain items with the intent to deceive defendant. The adjuster 
first requested her to furnish an itemized list of the articles lost, showing their 
cost and when purchased, and value at the time of loss. This list she prepared 
from memory, taking some weeks to complete it. She had lived in the same 
house several years before going to the country and visualized each item in its 
place in that house, and set it down by using that method. It consisted of a 
great many items and filled twenty pages of the transcript. There is no reason 
to doubt that it was substantially correct. It showed an aggregate cost price 
of $5,212.83, and present value of $4,466, less an itemized list of articles not 
burned, showing the present value of those lost to be something like $4,300 plus. 
Among her belongings was a cedar chest which she also moved to the country. 
But on account of the crowded condition of the house, the chest was, before 
the fire, put into the barn where a negro slept; and into which the family moved 
after the fire. Neither the chest nor its contents were burned. It contained 
two clocks, some ornaments for the house, and clothing and bedding. The items 
were included in the list of goods lost, and not included in the list of deductions. 
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A few days after the fire one of the clocks and some of the other articles were 
carried by plaintiff to the city, and stored in a garage. She also had a music 
studio in the Chalifoux building, and later moved those articles to it. She had 
recently stored some of her effects in her employer’s warehouse. 

In general terms she testified that all the articles listed were burned. When 
her attention was called to those just referred to, she told all about them, and 
asserted that she had inadvertently omitted to exclude them. She then corrected 
her proofs so as to show that fact. 

The whole inquiry was therefore dependent upon whether there existed, as 
alleged in the pleas, an intent to deceive by including those items in the list burned, 
or in not excluding them in the list of deductions, and in testifying that all 
those articles on the list were burned. There would be more plausible reason to 
infer an intent to deceive if these articles were of value needed to make the 
amount of the loss approximately the amount of the coverage. But whether they 
were included or not did not affect that question. 

Without conflict, the value of the articles lost, not including them, was 
largely more than the amount of the coverage. By her proof and testimony 
before the notary, in respect to the items omitted from the list of deductions, 
she did not seek to add anything to the amount of her claim on the policy. All 
the witnesses were before the jury and trial court, and the jury found by their 
verdict, under a proper charge of the court, in effect, that there was no intent to 
deceive by her in that respect. 

Further circumstances were that she had held a responsible position with a 
business enterprise in the city for many years; that she was also an accomplished 
musician and artist as a diversion. Her manner and appearance before the jury 
was very material, and we are denied the privilege which the court and jury had 
in that respect. We do not think it is necessary to review or discuss the evidence 
further. 

It was in all respects a jury question, and we find no occasion to reverse the 
trial court in overruling the motion for a new trial made on the ground that 
the verdict was against the great weight of the evidence. 

We do not think there is shown to be reversible error in respect to the other 
assignments argued in brief; but they do not need discussion. 

Affirmed. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


HARGETT v. GULF INS. CO. OF DALLAS, TEX. 
SAME v. FIREMEN’S INS. CO. OF NEWARK, N. J. 
SAME v. MONARCH FIRE INS. CO. OF CLEVELAND, OHIO. Civ. 9659. 
District Court of Appeal, Second District, Division 1, California. March 13, 1936. 
55 Pacific Reporter (2d) 1258. 


INSURANCE. 


Where fire policies provided that insurers would not be liable for loss of 
insured’s property if later encumbered by chattel mortgage without insurers’ 
written consent, notice to soliciting agent that chattel mortgage had been executed 
held not binding on insurers, and hence insured could not recover on such policies. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 

INSURANCE. 

Even if soliciting agent were a general agent, notice to agent that chattel mort- 
gage had been executed on insured’s property would not be binding on insurers, 
where fire policies provided that no agent or officer had authority to waive any 
provisions thereof without written indorsement thereon. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

3. INSURANCE. | 

Provisions limiting authority of officer or agent of insurer are valid and must 
be enforced as other provision of policy. 

(For other cases, see Insurance, Dec. Dig. § 90.) 

4. INSURANCE. 

Execution of chattel mortgage upon insured’s property without insurers’ consent 

held to cause temporary suspension of insurance and not forfeiture of policies, and 
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hence insurers’ retention of premiums did not estop insurers from relying upon 
breach where insured suffered fire loss. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 

5. INSURANCE. 

Where fire policies were breached by execution of chattel mortgage on insured 
property without insurers’ consent, insurance did not continue so as to cover fire 
loss, where insured failed to notify insurers of mortgage or request indorsements 
of policies or exact promise that policies would continue in force without indorse- 
ments. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 

6. INSURANCE. 

Where fire policy had been breached by insured before fire loss, acceptance of 
premium after fire loss held not to estop insurer from setting up breach, since rights 
of parties were fixed when loss occurred, and insured was not prejudiced by insurer’s 
acceptance of premium (Civ. Code, §§ 2616, 2618). 

(For other cases, see Insurance, Dec. Dig. § 392[6].) 

7. INSURANCE. i 

“Estoppel” of insurer to deny liability on policy arises when insured, because 
of insurer’s conduct, has been dissuaded from obtaining other insurance upon 
property and relies upon validity of policies he holds. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Appeal from Superior Court, Los Angeles County; Henry M. Willis, Judge. 

Consolidated actions by G. M. Hargett against Gulf Insurance Company of 
Dallas, Texas, against the Firemen’s Insurance Company of Newark, New Jersey, 
and against the Monarch Fire Insurance Company of Cleveland, Ohio. From 
judgments for plaintiff, defendants appeal. 

Reversed. 

Hindman & Davis, of Los Angeles, for appellants. 

Carlos S. Hardy, of Los Angeles, for respondent. 


FARMERS MUT. FIRE INS. CO. OF GEORGIA v. POLLOCK. No. 24952. 
Court of Appeals of Georgia, Division No. 2. Jan. 27, 1936. 
Rehearing Denied Feb. 13, 1936. 

184 Southeastern Reporter 383. 

1. INSURANCE. 

Insured holding such relation to property that its destruction by fire would 
result in pecuniary loss to him has an insurable interest in property (Code 1933, 
§ 56-812). 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

2. INSURANCE. 

Allegations that insured’s wife held mortgage against property, that mortgage 
was not paid, that wife gave interest in mortgage and mortgaged property to 
insured, that he paid foreclosure expenses, that sheriff made deed to wife instead 
of insured as directed, that wife did not claim interest in or title to property, and 
that insured had exclusive and sole possession and had rented property out to 
tenants, held to disclose insurable interest (Code 1933, § 56-812). 

(For other cases, see Insurance, Dec. Dig. § 630.) 

3. INSURANCE. 

Provision of fire policy that existence of liens, mortgages, or defective title to 
property should not release insurer’s obligations, but that insurance or such part 
thereof as did not belong to insured should be paid to proper owner, held binding. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 


4. INSURANCE. 

Instruction that for insurer to defeat liability under fire policy proof was 
required that statement made by insured was material to acceptance of risk, that 
material representation made was false, and that representation was made by insured 
with intent to defraud, held proper, where issue was not the bona fide of the 
representation, but whether it was true or not. 


(For other cases, see Insurance, Dec. Dig. § 669[6].) 
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5. INSURANCE. 

Instruction that recital of ownership made to procure fire policy was not such 
technical expression as to amount to warranty he/d not error, where policy provided 
that insurer should not be released from obligation because of defective title of 
insured if he had insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

Error from Superior Court, Randolph County; C. W. Worrill, Judge. 

Action by G. W. Pollock against the Farmers Mutual Fire Insurance Company 
of Georgia. To review an adverse judgment, defendant brings error. 

Affirmed. 

H. A. Wilkinson and Henry Wilkinson, both of Dawson, for plaintiff in error. 

Olin Hammock, of Shellman, for defendant in error. 


MOORE et al. v. FARMERS MUT. FIRE & LIGHTNING INS. ASS’N OF 
WINNESHIEK COUNTY. No. 43281. 
Supreme Court of Iowa. March 17, 1936. 
266 Northwestern Reporter 12. 
INSURANCE. 

Failure of insured; who disclosed existence of one mortgage, to disclose exis- 
tence of additional $2,000 mortgage unrecorded and unknown to insurer, but known 
to insured, precluded recovery on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 283[3].) 

Appeal from District Court, Allamakee County; W. L. Eichendorf, Judge. 

The plaintiffs, Moore (the owner of the premises) and the First Trust Joint 
Stock Land Bank of Chicago, Ill. (who held a mortgage against the premises under 
which they were entitled to the insurance in case of loss), commenced this action 
in equity on a policy of fire insurance issued by the defendant, Farmers Mutual 
Fire & Lightning Insurance Association of Winneshiek County, Iowa. The dwelling 
house covered by the policy was totally destroyed by fire. The petition asks for 
judgment in the amount of $5,000, and also prayed that the court compel the defend- 
ant Company to make an assessment among its membership for the purpose of paying 
the loss. Several defenses were pleaded. The lower court dismissed the plaintiffs” 
petition and entered judgment for costs for the defendant. Plaintiffs appeal. 

Affirmed. 

H. Haehlen and Arthur Jacobson, both of Waukon, for appellants. 

A. E. Sheridan, of Waukon, for appellee. 


HOME INS. CO. v. P’POOL. 
Court of Appeals of Kentucky. March 13, 1936. 
92 Southwestern Reporter (2d) 79. 
1. INSURANCE. 

Instruction that insured could recover under fire policies excluding liability for 
loss by explosion unless fire ensued, if there was fire on premises other than fire 
in stove before explosion took place, held error for failure to state that such 
previous fire must have caused explosion and must have been such a fire as would, 
unquenched, have caused destruction of premises. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 

2. INSURANCE. 

Evidence that smoke was seen coming out from under insured building, that 
insured was met with flash when he opened door, and that fire burned and wrecked 
building after explosion, he/d insufficient for jury on issue whether fire would have 
caused destruction, precluding insured’s recovery under fire policies excluding 
liability for loss by explosion unless fire ensued. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Appeal from Circuit Court, Caldwell County. 

Action by Millard P’Pool against the Home Insurance Company. From a 
judgment for the plaintiff, the defendant appeals. 

Reversed, with directions to grant a new trial. 

F. M. Drake, of Louisville, and Blue & Eldred, of Princeton, for appellant. 

Lorenzo K. Wood, of Hopkinsville, and Charles A. Pepper, of Princeton, for 


appellee. 
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HEAPHY v. KIMBALL. 
Supreme Judicial Court of Massachusetts. Berkshire. March 26, 1936. 
200 Northeastern Reporter 551. 
2. INSURANCE. 


In action against insurance agent for failure to procure fire policy on hay, facts 
found by auditor held to support judgment for defendant based on finding that 
agent = not contract to procure insurance so as to be personally liable for failure 
so to do. 

(For other cases, see Insurance, Dec. Dig. § 83[1].) 


Exceptions from Superior Court, Berkshire County; Donahue, Judge. 

Action of contract in the superior court by William A. Heaphy against Ernest 
L. Kimball. From an order by the trial judge denying the plaintiff’s motion for 
judgment upon an auditor’s report and that judgment be entered for the defendant, 
the planitiff brings exceptions. 

Exceptions overruled. 

W. A. Heaphy, of Pittsfield, for plaintiff. 

F. H. Wright, of Great Barrington, for defendant. 


YORKSHIRE INS. CO., Limited, et al. v. BREWER. No. 32045. 
Supreme Court of Mississippi, Division B. Feb. 24, 1936. 
166 Southern Reporter 361. 
1. INSURANCE. 


Where building was a total loss as result of fire and appraisers appointed under 
fire policy had not valued property prior to burning at amount stated in policy, their 
finding was ineffective, in view of valued policy law (Code 1930, § 5183). 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

2. INSURANCE. 

Where building was a total loss as result of fire, and appraisers’ determination 
of loss was ineffective because not based on value of property as stated in policy, 
interest on claim against insurer accrued from date of loss and not from sixty days 
after determination (Code 1930, § 5183). 

(For other cases, see Insurance, Dec. Dig. § 598.) 


Appeal from Circuit Court, Leflore County; S. F. Davis, Judge. 

Action by W. L. Brewer against the Yorkshire Insurance Company, Limited, 
and another. From the judgment, defendants appeal. 

Affirmed. 

H. T. Odom, of Greenwood, and Watkins & Eager, of Jackson, for appellants. 

Gardner, Denman & Everett, of Greenwood, for appellee. 

Erurince, Presiding Justice. 

This is the second appeal in these cases, the decision in the former appeal being 
reported in Franklin Fire Ins. Co. v. Brewer, 159 So. 545. W. L. Brewer was the 
owner of a residence in Greenwood, Miss., and carried two policies of insurance, one 
in the Franklin Insurance Company, and the other in the Yorkshire Insurance Com- 
pany. On the trial, the two cases were consolidated and tried together, the policies 
containing, substantially, the same provisions. On the remand of the cause to the 
court below the issue submitted to the jury was whether or not there was a total 
loss, or only a partial one, and there was evidence warranting the jury to find a 
total loss, if they believed the testimony in that regard. 


The policy provided that the insurance company should not be liable beyond the 
actual cash value of the property at the time the loss occurred, with proper deduc- 
tion for depreciation, and in no event should exceed what it would cost to repair 
or replace the building with like material. It further provided that if the insured 
and insurer differed in the appraisement, they should each select an appraiser, and 
the two so selected should select a competent and disinterested umpire, and that 
the award in writing of any two should determine the amount of such loss. 

This clause of the policy was set up by appellants as a defense, was demurred 
to, and the demurrer was sustained as being in violation of the “valued policy” law 
of this state. The same matter was again set up in the notice under the plea of 
general issue, and, on motion of appellee, the court below struck out the notice 
under the plea of general issue. 
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After the fire occurred, there was a disagreement between the insured and 
insurer as to the extent of the loss, and the insurer insisted upon arbitration to 
settle their differences, and thereupon appointed a contractor as an appraiser to 
represent it, the insured also appointing an appraiser. The two appraisers so 
appointed agreed upon the loss and valued the property far below that stated in the 
face of the policy, and this award was set up as a defense by the insurance company. 

The court instructed the jury to find for the appellee in the amount sued for if 
they believed testimony to the effect that there was a total loss, or to find for the 
appellants if they believed testimony in their favor. There was testimony favorable 
to each side of this case. Witnesses for the appellee testified that the parts of the 
building not destroyed were injured, and would have to be taken down and put in 
shape in reconstructing the building, and that the cost of doing this would more than 
equal the value of such material, and that they would rather reconstruct the build- 
ing with new material. Testimony for the appellant tended to show that the parts 
of the building not destroyed could be used to advantage in reconstructing the 
building. 

Appellants objected to the introduction of some of the testimony for the 
appellee, saying that the witnesses were not experts and not entitled to testify as 
to the extent of the damage and the cost involved. Some of these witnesses were 
persons who had dealt, to a considerable extent, in the buying and selling of build- 
ings, and we think their experience was sufficient to make their evidence admissible, 
and to be of value in solving the questions involved in the suit. 

The court below, over the appellant’s objection, permitted the jury, on motion 
of the appellee, to inspect the building, but this inspection was made after the for- 
mer trial, and considerable time had elapsed since the burning, and the proof showed 
that the building had been damaged in value by the exposure to the elements. It 
is earnestly insisted by the appellants that the action of the court below in per- 
mitting this inspection by the jury was prejudicial error because of the changed 
situation brought about by the exposure, and the consequent deterioration in value, 
and also that photographs taken were available, to show the condition of the build- 
ing, and from which the court and jury could secure an adequate idea of these con- 
ditions. The appellants insist that the action of the court is contrary to the views 
announced in the case of National Box Co. v. Bradley, 171 Miss. 15, 154 So. 724, 157 
So. 91, 95 A. L. R. 1500. 

As to the photographs, it is sufficient to say that they do not portray the interior 
of the building, where the testimony shows the greater damage was done. 

Under the facts, the court should not have permitted the jury to view the prem- 
a as there had been too great a lapse of time between the burning and the trial of 
the case. 

We think, however, that the condition of the building, as shown by the testi- 
mony, shows whether there had been a total or a partial loss within the meaning of 
these terms. This being true, the inspection by the jury was not prejudicial and 
harmful, because the court peremptorily instructed the jury that, if they found the 
loss was partial and not total, they should find the amount of the award as fixed by 
the appraisers. 

We again caution the courts against permitting such views when the facts do 
not reflect with substantial accuracy the conditions existing at the time involved in 
such inquiries. 

[1] Under our valued policy law (Code 1930, § 5183), an insurance company in 
the case of a total loss, is not permitted to show that the property was not of the 
value stated in the policy. 

In view of this fact, and of the finding of the appraisers that the property was 
not valued by them at the amount stated in the policy just prior to the burning, the 
appraised value found was futile in case of a total loss. We think there was com- 
petent evidence to sustain the finding of the jury, and that the finding of the 
appraisers is not effective. 


There is complaint by the appellants of a number of instructions. We do not 
deem it necessary to review all of these instructions, but when the instructions are 
taken as a whole, and one treated as supplementing or modifying another, as is the 
rule in this state, they furnish to the jury a proper and sufficient guide. Some of 
the instructions taken alone would be inaccurate and erroneous, but when considered 
with others, their defects are supplied. 
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[2] It is also urged that the court below erred in allowing interest from the date 
of the loss to the time of filing the suit, rather than from 60 days after the deter- 
mination of the loss under the policies. The jury found there was a total loss, as 
warranted by the evidence, and the interest accrued from the date of the loss. 

After a careful consideration of the record and the argument, we are of the 
opinion that the court below committed no reversible error, and the judgment will be 
affirmed. 

Affirmed. 


RODEFER v. GRANGE MUT. INS. CO. OF LEWIS COUNTY. No. 23344. 
St. Louis Court of Appeals. Missouri. March 3, 1936. 
91 Southwestern Reporter (2d) 112. 
1. INSURANCE. 

Where language of insurance contract is ambiguous, construction most favor- 
able to insured must be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Where fire policy provided that insurer agreed to protect insured against loss 
by fire to specified amounts, and insurer’s by-law provided that its liability should 
not exceed cash value of property at time of loss, insured held entitled to recover 
actual cash value of property, if not in excess of insurance, notwithstanding pro- 
vision in insurer’s constitution limiting insurance to two-thirds cash value of prop- 
erty (Mo. St. Ann. § 6056 et seq., p. 4604 et seq.) 

(For other cases, see Insurance, Dec. Dig. § 499.) 

Appeal from Circuit Court, Knox County; Harry S. Rouse, Judge. 

“Not to be published in State Reports.” 

Action by Vick E. Rodefer against the Grange Mutual Insurance Company of 
Lewis County. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Walter M. Hilbert and Otto P. Shanks, both of Monticello, and Brown, 
Gibbons & Brown, of Edina, for appellant. 

Gray Snyder, of Palmyra, James C. Dorian, of Edina, and. Ben Ely, of 
Hannibal, for respondent. 


STEVENS v. STECK et al. No. 7496. 
Supreme Court of Montana. Feb. 25, 1936. 
55 Pacific Reporter (2d) 7. 


1. INSURANCE. 


Contracts of fire insurance are construed as any other contracts (Rev. Codes 
1921, § 7527). 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE. 

Concealment of or misrepresentation as to a material fact in procurement of 
fire policy will render policy void (Rev. Codes 1921, §§ 8060, 8090, 8107). 

(For other cases, see Insurance, Dec. Dig. §§ 256[1], 261.) 

3. INSURANCE. 

Fire insurance contract is personal contract with the insured and not on the 
property (Rev. Codes 1921, § 8075). 

(For other cases, see Insurance, Dec. Dig. § 124.) 

4. INSURANCE. 

That agent held naked legal title did not destroy equitable ownership of _prop- 
erty by principal for whom agent purchased property and principal had an “insur- 
able interest” in the property under fire policy (Rev. Codes 1921, § 8070). 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

5. INSURANCE. 

Liability of insurers upon fire policies was controlled by contracts as actually 
made and was unaffected by an undisclosed contract between applicant for policy and 
undisclosed equitable owner (Rev. Codes 1921, § 8075). 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 
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6. INSURANCE. 
__ Equitable owner of property is entire and sole owner as regards right to obtain 
fire insurance thereon, and one holding bare legal title has no “insurable interest” 
(Rev. Codes 1921, §§ 8109, 8110). 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 
7. INSURANCE. 

Agent who purchased property for undisclosed principal and took legal title in 
agent’s named had no “insurable interest” in the property under fire policy (Rev. 
Codes 1921, §§ 8070, 8075, 8109, 8110). 

(For other cases, see Insurance, Dec. Dig. § 115[2].) 

8. INSURANCE. 

Where fire policies were issued to legal title holder who had purchased insured 
property for another who was the equitable owner and agency was not disclosed, 
insurers held not liable to equitable owner, since there was no privity of contract 
between equitable owner and insurers (Rev. Codes 1921, §§ 8060, 8070, 8075, 8090, 
8107, 8109, 8110). 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 

Appeal from District Court, Lewis and Clark County; R. E. McHugh, Presiding 
Judge. 

Action by William Stevens against Leonard H. Steck and others. From an 
adverse judgment, the plaintiff appeals. 

Remanded, with directions to dismiss action only as to the insurance companies. 

H. L. Maury, A. J. Shone, and W. E. Coyle, all of Butte, for appellant. 

Toomey & MacFarland, John W. Chapman, and Loble & Adair, all of Helena, 


for respondents. 


HUMPHREY v. COMMERCE INS. CO. OF GLENS FALLS et al. 
Supreme Court, Appellate Division, Third Department. March 13, 1936. 
286 New York Supplement 371. 
INSURANCE. 

Proof that husband received notice by registered letter of cancellation of fire 
policy covering wife’s property, without proof that husband was wife’s agent, and 
proof that broker who procured issuance of policy took to insured copy of 
cancellation notice addressed to mortgagee requesting insured to have mortgagee 
sign it, and returned unearned premium to insured, held insufficient to effect can- 
cellation of policy which provided for five days’ written notice. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

Crapser and Heffernan, JJ., dissenting. 

Action by H. P. Humphrey, as executor, etc., of Zarooke Kasparian, deceased, 
against the Commerce Insurance Company of Glens Falls, and another. From an 
adverse judgment and order, the plaintiff appeals. 

Reversed, and new trial granted. 

Argued before Hill, P. J., and McNamee, Crapser, Bliss, and Heffernan, JJ. 

Earle J. Wiley, of Troy, for appellant. 

John J. Scully, of Albany, for respondent. 

Per Curiam. 

The testatrix and her husband were the owners of land, and the defendant 
insurance company issued a policy on the buildings and contents. The husband 
conveyed his interest to his wife, and the policy of insurance was properly 
endorsed by the company to show title in the wife. Several months after the 
delivery of the deed and the making of the indorsement, the insurance company 
attempted to cancel the policy in accordance with its terms, viz., on a five-day 
written notice to the owner. A cancellation notice was prepared and addressed 
“To Herbert H. Kasparian and Z. Kasparian,” and mailed to the post office address 
of the insured and her husband. The proof shows that this notice was sent by 
special delivery, was delivered to the husband, and that a receipt therefor was 
signed by him. There is no proof whatever that the husband was the agent of the 
wife, that she ratified his act in receiving or receipting for the notice by mail, or 
that any knowledge of the notice was ever received by her. 

On the trial the insurance company further sought to prove its defense by an 
entirely different set of facts, viz., that the broker who procured the issuance of 
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the policy in question took a copy of the cancellation notice, which was addressed 
to the mortgagee, to the home of the insured, and delivered it to her, and asked 
her to procure the mortgagee to sign the same, and to return it to him, that it» was 
signed by the mortgagee and returned to the broker by the insured, and at that 
time that the broker returned to her the amount of the unearned premium, $20.50. 
There was no proof of any other conversation between the broker and the insured 
at any time touching the cancellation of the policy or notice thereof or touching the 
return of premium or the reason therefor. 

There was a failure of proof that the company canceled the policy in question 
by giving to the insured a five-day notice in writing of such cancellation, as required 
by the policy provision. 

Judgment and order reversed, on the law and facts, and new trial granted, 
with costs to the appellant to abide the event. 

Hill, P. J., and McNamee and Bliss, JJ., concur. 

Crapser and Heffernan, JJ., dissent and vote to affirm. 


BUCKNER v. UNITED STATES FIRE INS. CO. et al. No. 100. 
Supreme Court of North Carolina. March 18, 1936. 
184 Southeastern Reporter 520. 
1. INSURANCE. 


Where trust deed provided for payment of insurance proceeds for fire loss to 
mortgagee according to its interest, and mortgagee insured premises adding cost to 
mortgage debt, and mortgagor had no notice of agreement between mortgagee and 
insurer that in case of loss insurer should be subrogated to rights of mortgagee, 
which agreement was contrary to standard policy, insurer paying mortgagee held 
not subrogated to rights of mortgagee so as to defeat mortgagor’s right to have 
amount paid applied to mortgage debt (Code 1935, § 6437). 

(For other cases, see Insurance, Dec. Dig. § 606[2].) 

2. INSURANCE. 

Expiration of period provided in fire policy for bringing suit held not to defeat 
action brought by mortgagor against mortgagee and insurer to have amount of insur- 
ance paid to mortgagee credited on deeds of trust in accordance with terms of deeds. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

Appeal from Superior Court, Buncombe County; Oglesby, Judge. 

Action by C. M. Buckner against the United States Fire Insurance Company and 
another. From an adverse judgment, the named defendant appeals. 

No error. 


FARRIS v. COMMERCIAL UNION FIRE INS. CO. OF NEW YORK. 
No. 25688. 
Supreme Court of Oklahoma. Feb. 4, 1936. 
Rehearing Denied March 17, 1936. 
55 Pacific Reporter (2d) 432. 


1. INSURANCE. ; : 

Mere physical surrender of insurance policy does not terminate contract, but 
effect of surrender depends on parties’ intent, which must be ascertained from sur- 
rounding facts and circumstances. 

(For other cases, see Insurance, Dec. Dig. § 243.) 

2. INSURANCE. : 

Return of fire policy by insured pursuant to insurer’s request accompanying five- 
day notice of cancellation held not to immediately terminate insurance contract nor 
waive time required for cancellation by policy. 

(For other cases, see Insurance, Dec. Dig. § 243.) 

Syllabus by. the Court. 

1. The mere physical surrender of a policy of insurance does not of itself 
terminate the contract. The effect of such surrender depends upon the intent of 
the parties which must be ascertained from the surrounding facts and circumstances. 

2. Waiver is the intentional relinquishment of a known right. 

3. The return of a policy of insurance by the insured pursuant to a request by 
the insurer accompanying a five-day notice of cancellation held not to constitute at 
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immediate termination of the insurance contract nor a waiver of the time required 
for cancellation by the terms of the policy. 

Appeal from District Court, Oklahoma County; Sam Hooker, Judge. 

Action by John Farris against the Commercial Union Fire Insurance Company 
of New York, to recover a money judgment on a fire insurance policy. From a 
judgment for defendant, plaintiff appeals. 

Reversed, with directions. 

Twyford & Smith and William J. Crowe, all of Oklahoma City, for plaintiff 
in error. 

Rittenhouse, Webster & Rittenhouse, of Oklahoma City, for defendant in error. 


BROWN v. FARMERS MUT. FIRE INS. ASS’N OF FAIRFIELD 
COUNTY, S. C., et al. No. 14253. 
Supreme Court of South Carolina. March 12, 1936. 
184 Southeastern Reporter 670. 
1. INSURANCE. 


Insurer would not be required to tender premiums before forfeiture of fire 
policy for change in ownership of insured property, where insurer had no actual 
notice of deed conveying property until commencement of action on policy, not- 
withstanding that deed had been recorded. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 

2. INSURANCE. 

_ Knowledge of insurer which will form basis for waiver of forfeiture of breach 
of condition of policy must be actual and not mere constructive notice. 

(For other cases, see Insurance, Dec. Dig. § 377[3].) 

3. INSURANCE. 

___ Under fire policy payable to mortgagee as its interest might appear, and pro- 
viding that liability of insurer should terminate upon conveyance of property, 
insurer’s liability would not be affected by conveyance to mortgagee accompanied by 
agreement to reconvey upon payment of debt, since such conveyance was in effect a 
mortgage, although absolute in form. 

(For other cases, see Insurance, Dec. Dig. § 328[7].) 

4. INSURANCE. 

_ In action on fire policy providing for termination of liability upon conveyance 
ot property, question whether deed from owners of property to mortgagee was 
absolute or in effect a mortgage held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

5. INSURANCE. 

In action on fire policy providing for termination of insurer’s liability if insured 
property should remain vacant for more than 30 days, whether property had been 
vacant for more than 30 days before it was burned held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal from Common Pleas Circuit Court of Fairfield County; M. M. Mann, 
Judge. 

Action by Mary Brown, individually and as administratrix, etc., against the 
Farmers Mutual Fire Insurance Association of Fairfield County, S. C., and another. 
Judgment for plaintiff, and the named defendant appeals. 

Affirmed. ; 

Douglas & Douglas, of Winnsboro, for appellant. 

McDonald, Macaulay & McDonald, of Chester, for respondent. 


CUZZOLA v. TOKIO MARINE & FIRE INS. CO. No. 8248. 
Supreme Court of Appeals of West Virginia. March 3, 1936. 
Rehearing Denied April 13, 1936. 

184 Southeastern Reporter 793. 


INSURANCE. 
Under statutory fire policy relieving insurer from liability for damage to prop- 
erty encumbered by chattel mortgage, insurer he/d not liable for destruction by fire 


\ 
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of insured personalty which was encumbered by deed of trust, “deed of trust” being 
“chattel mortgage” within policy (Code 1931, 33-4-7). 


(For other cases, see Insurance, Dec. Dig. § 330[1].) 


Syllabus by the Court. 

A “deed of trust” is a chattel mortgage within the meaning of the stipulation 
in a statutory fire policy (Code 1931, 33-4-7) to the effect that the company shall 
not be liable for loss or damage to any property covered while encumbered by a 
chattel mortgage, unless otherwise provided by agreement in writing attached to 
said policy. : 

Error to Circuit Court, Brooke County. 

Action by Margaret Cuzzola against the Tokio Marine & Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. 

Reversed and judgment entered for defendant. 

W. S. Wilkin, of Wellsburg, and Steptoe & Johnson and James M. Guiher, all 
of Clarksburg, for plaintiff in error. 

Pinsky & Mahan, of Wellsburg, for defendant in error. 

Woops, Judge. 

The Tokio Marine & Fire Insurance Company prosecutes error to an adverse 
judgment in an amount equal to the coverage provided in a certain policy issued by 
it on plaintiff’s household goods, which were subsequently totally destroyed by fire. 

The policy, in standard form prescribed by Code 1931, 33-4-7, was issued on 
October 4, 1932, for a period of one year. The fire occurred December 27th of the 
same year. It also appears that plaintiff, on December 10, 1932, executed a deed of 
trust upon all of the insured household goods to secure a small loan, which was to 
be repaid in eleven monthly installments; that not more than one payment had been 
made at the time the fire occurred; that the loan was finally paid off on the 7th day 
of the following December, at which time a written release of the deed of trust 
was executed; and, further, that plaintiff, in her proof of loss, executed January 18, 
— swore that “no other person or persons had any interest therein or encumbrance 
thereon.” 

Defendant interposed a demurrer to the evidence on the ground (1) that the 
property was covered by deed of trust at the time of the fire, contrary to the terms 
of the policy; and (2) that plaintiff had sworn falsely regarding the matter of 
encumbrances; and, also, moved to set the conditional verdict for $1,800 aside. 
Some time thereafter, the trial court found the law for the plaintiff on the demurrer 
to the evidence, overruled the motion to set aside the verdict, and entered judgment 
on said verdict. 

The policy provides, among other things, that: 

“Chattel Mortgage: Unless otherwise provided by agreement in writing added 
hereto this Company shall not be liable for loss or damage to any property insured 
hereunder while encumbered by a chattel mortgage, and, during the time of such 
encumbrance this company shall be liable only for loss or damage to any other prop- 
erty insured hereunder.” 

Just what is included in the phrase which we have italicized? Does it embrace 
a deed of trust on personal property, as urged by the insurer? Or, is it limited to a 
chattel mortgage within the meaning of the common-law? 


Common-law mortgages on personal property, as distinguished from deeds of 
trust, are, for all practicable purposes, unknown in this state. And this court has 
held that a deed of trust on chattels will constitute a breach of warranty against 
encumbrances by “chattel mortgage” in a fire policy, voiding it, unless waived by 
the insurer as provided in the policy. Oliker v. Williamsburgh Fire Ins. Co., 72 
W. Va. 436, 78 S. E. 746, Ann. Cas. 1915D, 914. And, in Downey v. National Fire 
Ins. Co., 77 W. Va. 386, 87 S. E. 487, a mortgage and a deed of trust are recognized 
as encumbrances within the meaning of that term. 

But, says the plaintiff, the distinction between a “trust deed” and a “chattel 
mortgage” was not raised in either of the foregoing cases upon the basis of a strict 
construction of Code 1931, 33-4-7, providing the form of fire insurance policies. In 
support thereof she cites the case of Copen v. National Ben Franklin Fire Ins. Co., 
107 W. Va. 608, 149 S. E. 830, to the effect that a “conditional sales contract” does 
not come within the meaning of the term “chattel mortgage.” 

While, as stated in the last-cited case, “the transaction under a conditional sales 
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contract is, in its essence, a chattel mortgage” although not so denominated, the 
expression “conditional sales contract” does not purport to cover all classes of 
chattel mortgages, as does the term “deed of trust.” To hold that the “deed of 
trust” which has superseded the common-law mortgage to be without the meaning 
of the term “chattel mortgage” would be to render the provision in the insurance 
contract meaningless. Hunt v. Springfield Fire & Marine Ins. Co., 196 U. S. 47, 
25 S. Ct. 179, 49 L. Ed. 381. 

The foregoing being decisive of the case, it becomes unnecessary to discuss 
the second ground heretofore referred to in the forefront of this opinion. 

The judgment of the circuit court is accordingly set aside, reversed, and 
annulled, the conditional verdict set aside, and judgment entered here for the defend- 
ant. 

Reversed; entered. 


KISOW et ux. v. NATIONAL LIBERTY INS. CO. OF AMERICA. 
Supreme Court of Wisconsin. March 3, 1936. 
265 Northwestern Reporter 569. 
1. INSURANCE. 

Fire policy issued by agent on his own property or property in 1 whieh he has an 
interest is voidable, not yoid, and hence policy may be ratified. 

(For other cases, see Insurance, Dec. Dig. § 142.) 

2. INSURANCE. 

Fire policy issued by agent to himself is voidable at option of insurer, and is 
not binding until ratified by insurer. 

(For other cases, see Insurance, Dec. Dig. § 142.) 

3. INSURANCE. 

Where agents who had no authority to issue fire policy on own property without 
insurer’s consent issued such policy and notified insurer thereof, issuance of policy 
held not mere offer to insure, as regards another insurer’s right to prorate liability 
(St. 1931, § 203.01). 

(For other cases, see Insurance, Dec. Dig. § 504.) 

4. INSURANCE. 

Clause in standard fire policy providing for pro rata liability was inserted to 
relieve insurer from burden of litigating with insured validity of other policies 
covering insured property and to prevent inducement to insured to commit fraud 
(St. 1931, § 203.01). 

(For other cases, see Insurance, Dec. Dig. § 504.) 

5. INSURANCE. 


Provision in standard fire policy prorating liability between insurers regardless 
of validity of insurance held enforceable notwithstanding additional policy on prop- 
erty was issued by agents to themselves without company’s consent and property 
was destroyed before company had opportunity to ratify or disaffirm policy (St. 
1931, §§ 203.01, 370.01 (1). 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Appeal from a judgment of the Circuit Court for Racine County; E. B. Belden, 
Judge. 

Reversed. 

In this action, commenced on October 18, 1933, the plaintiffs, William F. Kisow 
and Alma H. Kisow, sought to recover from the defendant, National Liberty Insur- 
ance Company of America, the full amount of a fire insurance policy. The defend- 
ant, among other things, denied that it was liable to the plaintiffs for more than the 
proportion of the loss which the amount of its policy bore to the total amount of 
insurance covering the property at the time of the fire, whether valid or not or 
whether collectible or not. Trial was had to the court without a jury. The court 
found for the plaintiffs in the full amount of the policy. From that judgment, 
entered August 17, 1935, the defendant appealed. The material facts will be stated 
in the opinion. 

Wolfe & Hart, of Milwaukee, for appellant. 

Potter & Smith, of Racine, for respondents. 
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NELSON, Justice. 

On January 18, 1930, the defendant issued to the plaintiffs a policy of insurance 
wherein and whereby, for a term of three years from that day, it insured the plain- 
tiffs’ dwelling house against loss or damage by fire in the sum of $1,500. As a 
result of a loss which occurred a short time before the loss here in controversy, the 
coverage of the policy was reduced to $1,402.19. 

On October 20, 1932, both plaintiffs were stockholders and officers in the Kisow- 
Fowler Agency, a Wisconsin corporation. The plaintiff William F. Kisow was the 
president of that agency. At that time the Kisow-Fowler Agency was the local 
agent of the Standard Fire Insurance Company of Hartford, Conn. The agency 
had no authority from the Standard Company to insure its own property or property 
belonging to its stockholders or officers without the consent of that company. On 
October 20, the plaintiffs, as agents of the Standard Company, issued to themselves 
a fire insurance policy of $5,000 covering their dwelling house hereinbefore men- 
tioned. On the same day, or within a day or two thereafter, the plaintiffs, as 
officers of the local agency, mailed to the Standard Company a daily report of said 
policy. The report was sent to the Wisconsin Credit Bureau at Milwaukee, which 
was the regular channel for it to go through. The credit bureau in due course 
mailed the report to the Standard Company at Hartford, Conn. It was received 
by the Standard Company on the morning of October 28, 1932, upon the opening of 
its offices on that day. 

On October 28, 1932, at about 1 o’clock in the morning (being a number of hours 
prior to the actual receipt of the notice by the Standard Company) the plaintiffs’ 
dwelling house was damaged by fire to the extent of $2,180.34. The plaintiffs 
reported the fire to both the Standard Company and the defendant company and 
made claim against both companies for the loss. On February 15, 1933, the Stand- 
ard Company denied liability on the ground that the agency had no authority as an 
agent of that company to issue insurance policies covering property belonging to 
the agency or its officers which would be binding upon the company, without its 
consent or ratification. Th: Standard Company had no notice or knowledge that 
the policy had been issued until after the fire had occurred. It was the custom 
of the Standard Company to write a letter of acknowledgment and ratification when 
agents issued policies in that company to themselves. The plaintiffs believed that 
they were insured under the Standard Company policy until February 15, 1933, when 
the Standard Company denied liability. From that time on they had doubts as to 
the validity of the insurance. However, in May, 1933, the plaintiffs commenced an 
action in the circuit court of Racine county against the Standard Company. The 
action was removed to the District Court for the Eastern District of Wisconsin on 
motion of the defendant, where it was tried by said court, the trial resulting in a 
dismissal of the complaint and a judgment in favor of the Standard Company. This 
action was then pending in the circuit court for Racine county. The plaintiffs there- 
after amended their complaint in this action and alleged upon information and belief 
that they had no other insurance on their dwelling house property except that of 
the defendant. 

Upon the trial of this action the court concluded that the policy issued by the 
agency to the plaintiffs was a nullity ab initio and of no effect, and that therefore, 
on October 28, 1932, the date of the fire, the policy issued by the defendant was the 
only “insurance covering the property, whether valid or not and whether collectible 
or not.” Section 203.01, 1931, Stats. 

The defendant contends that the court erred in finding and concluding that 
defendant’s policy was, at the time of the loss, the only insurance which covered the 
property, whether valid or not and whether collectible or not, and in refusing to 
prorate the liability of the defendant under its policy. . 

The sole question which, in our view, requires determination, is whether, under 
the undisputed facts of this case, the court erred in finding and concluding that the 
Standard policy was a nullity ab initio and of no effect. 

Each of the policies was written on the statutory Wisconsin standard fire insur- 
ance company form as required by law, section 203.01, Stats. 1031, and each of them 
contained the following clause which the Legislature had provided should be written 
in every fire insurance policy issued in this state, to wit: “Pro rata liability. This 
company shall not be liable for a greater proportion of any loss or damage than 
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the amount hereby insured shall bear to the whole insurance covering the property, 
whether valid or not and whether collectible or not.” 

Was the court correct in holding that the Standard policy issued under the cir- 
cumstances was a nullity ab initio and of no effect? While there are some cases 
which might be considered as lending support to the opinion of the trial court, 
Henshaw v. Globe & R. F. Ins. Co., 109 W. Va. 235, 153 S. E. 512, according to the 
great weight of authority, in cases in which the question was actually presented and 
considered, a policy issued by an insurance agent covering property of his own or 
property in which he has an interest is voidable. not void, and is therefore sus- 
ceptible of ratification. Fireman’s Fund Ins. Co. v. McGreevy, 55 C. C. A. 543, 118 
F. 415; Twin City F. Ins. Co. v. Stockmen’s National Bank (C. C. A.) 261 F. 470; 
Arispe Mercantile Co. v. Queen Ins. Co., 141 Iowa 607, 120 N. W. 122, 133 Am. St. 
Rep. 180; Hawkeye Clay Works v. Globe & R. F. Ins. Co., 202 Iowa 1270, 211 
N. W. 860; Harland v. Liverpool & L. & G. Ins. Co., 192 Mo. App. 198, 180 S. W. 
998. See note, 83 A. L. R. 1529. 

[1] That policies issued by agents to themselves are almost universally held to 
be subject to ratification by the insurance company clearly indicates that such 
policies are voidable, not void. Pratt v. Dwelling-House Mut. Fire Ins. Co., 130 
N. Y. 206, 29 N. E. 117; Valley Glass Co. v. American Cent. Ins. Co., 197 Pa. 254, 
47 A. 232; Hanover F. Ins. Co. v. Shrader, 11 Tex. Civ. App. 255, 31 S. W. 1100, 
32 S. W. 344, writ of error denied in 89 Tex. 35, 32 S. W. 872, 33 S. W. 112, 30 
L. R. A. 498, 59 Am. St. Rep. 25; Cascade F. & M. Ins. Co. v. Journal Pub. Co., 1 
Wash. 452, 25 P. 331. 

[2, 3] It is our conclusion that the circuit court was in error in holding that the 
Standard Company policy was void and of no effect The plaintiffs make an extended 
argument to the effect that issuing of the Standard Company policy to the plaintiffs 
by the agency constituted nothing more than an offer by the plaintiffs to the Stand- 
ard Company that the latter issue its policy to them. While a policy issued by an 
agent to himself is voidable at the option of the insurer and until ratified cannot bind 
the insurance company, we are of the opinion that issuing a policy to the plaintiffs, 
under the undisputed circumstances here, cannot be regarded as a mere offer that 
the insurance company insure the plaintiffs. 

Was the court correct in holding that, despite: the pro rata liability clause of the 
Wisconsin standard policy hereinbefore recited, the defendant was not entitled to 
prorate its liability? The pro rata clause is clear and unambiguous. The statute 
requires that it shall be written into every fire insurance policy issued in this state. 
To construe it otherwise than according to “the common and approved usage” of 
its language, section 370.01 (1), would be to violate a cardinal as well as our own 
\statutory rule for the construction of statutes. Like and similar clauses found in 
insurance policies have been held to be effective to compel a prorating with other 
insurance whether such other insurance be valid, voidable, or void. Liverpool, 
L. & G. Ins. Co. v. Verdier, 35 Mich. 395; Webb v. Concordia F. Ins. Co., 167 Mich. 
144, 132 N. W. 523, 36 L. R. A. (N. S.) 350; Cassity v. New Orleans Ins. Ass’n, 
65 Miss. 49, 3 So. 138; Doran v. Franklin F. Ins. Co., 86 N. Y. 635; Bateman v. 
Lumbermen’s Ins. Co., 189 Pa. 465, 42 A. 184; Woodward v. Pittsburgh Under- 
writers, 40 Pa. Super. 143; Gandy v. Orient Ins. Co., 52 S. C. 224, 29 S. E. 655; 
Southern Nat. Ins. Co. v. Barr (Tex. Civ. App.) 148 S. W. 845; Hammond v. 
Citizens Ins. Co., 26 N. B. 371; Heron v. Hartford Ins. Co., Montreal L. R. 4 S. C. 
388. See annotation, 56 A. L. R., commencing at page 472; also 7 Couch on Insur- 
ance, § 1847, p. 6158. 

[4] The plain purposes of the pro rata clause are to relieve a company from the 
burden or necessity of litigating with the insured questions as to the validity or 
invalidity of other policies covering the property, Liverpool, L. & G. Ins. Co. v. 
Verdier, supra, and to guard against the possibility of any apparent motive or 
inducement on the part of the insured to commit fraud. Donogh v. Farmers’ F. 
Ins. Co., 104 Mich. 503, 62 N. W. 721. 

_ [5] It is our conclusion that the pro rata clause in the defendant’s policy limits 
its liability to the proportion that the amount of its insurance bears to the total 
amount of the insurance covering the property, whether valid or not or whether 
collectible or not. In Struebing v. American Ins. Co., 197 Wis. 487, 222 N. W. 831, 
there was considered another clause in the standard form of fire insurance policy, 
which clause contained the phrase “whether valid or not.” The court reached the 
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same conclusion with respect to the clause under consideration there that we reach 
in this case with respect to another but similar clause. 

While it is probable that the Standard Company would have ratified the issu- 
auce of the policy by the agency to the plaintiffs, we cannot be influenced by that 
probability. We must take the facts as they are and apply well-established prin- 
ciples to them. 

The defendant does not question the right of the plaintiffs to recover from it 
on the pro rata basis. Upon the trial it offered judgment for that amount and 
moved that judgment be entered in the plaintiffs’ favor for that amount. 

Since we are impelled to the conclusion that the plaintiff is entitled only to 
org on a pro rata basis, it is unnecessary to discuss other questions raised in the 

riers. 

Judgment reversed, and cause remanded, with directions to enter judgment in 
favor of the plaintiff and against the defendant on a pro rata basis. 
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AUTOMOBILE 


STATE FARM MUT. AUTOMOBILE INS. CO. v. BURWELL. 
ROLEN v. STATE FARM MUT. AUTOMOBILE INS. CO. 3 Div. 144, 145. 
Supreme Court of Alabama. March 12, 1936. 

166 Southern Reporter 598. 


1. INSURANCE. 

Automobile liability insurer held not liable to pay judgment against insured’s 
son for injuries sustained through son’s negligence in operating insured’s automobile, 
where general insuring clause of policy did not protect any person other than 
insured, though policy provided that insurer should not be liable unless automobile 
was being operated, among others, by members of insured’s immediate family 
(Code 1923, § 8377). 

(For other cases, see Insurance, Dec. Dig. § 435.) 


2. INSURANCE. 

Cross-bill to reform automobile liability policy by insured’s son, who was a 
third party not in privity with either of parties to contract, held not maintainable. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Thomas and Knight, JJ., dissenting in part. 

Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 

Suit in equity by Henry W. Burwell, Jr., a minor suing by his next friend, 
Henry W. Burwell, against the State Farm Mutual Automobile Insurance Company 
and others, and cross-bill by respondent J. F. Rolen (a minor appearing and 
defending by guardian ad litem, R. T. Rives). From a decree overruling a demurrer 
to the original bill, respondent State Farm Mutual Automobile Insurance Company 
appeals; and from the decree sustaining a demurrer to the cross-bill, cross- 
complainant likewise appeals. 

Reversed and remanded on direct appeal; affirmed on cross-appeal. 


The cross-bill sought a reformation of the policy in suit so as to show that it 
insures respondent J. F. Rolen as a member of the immediate family of J. Z. 
Rolen, or insures the members of the immediate family of of J. Z. Rolen against 
liability, and to have the insurance money provided in the policy applied to the 
satisfaction of the judgment in favor of the original complainant. In passing 
upon the demurrer to the cross-bill, the decree recites that “the court being of the 
opinion, as heretofore expressed,” in passing upon demurrer to the original bill, 
“that the members of the immediate family of J. Z. Rolen are within the protection 
of the policy of insurance without the necessity of said policy being reformed, 
and that for that reason there is no equity in the cross-bill,” the demurrer to the 
cross-bill was sustained. 

Rushton, Crenshaw & Rushton, of Montgomery, for appellant. 

Richard T. Rives, of Montgomery, for cross-appellant. 

John A. Yung, of Montgomery, for appellee. 

Brown, Justice. 

The bill is by Henry W. Burwell, Jr., a minor, prochein ami, against appellant, 
the State Farm Mutual Automobile Insurance Company, J. Z. Rolen and J. F. 
Rolen, the last named being a minor, who appears and defends by guardian ad 
litem, by the appointment of the court. 

The case is here on the appeal of the insurance company from an interlocutory 
decree overruling its demurrers to the bill, and on the cross-appeal of J. F. Rolen 
— a like decree sustaining the demurrers of the insurance company to his cross- 
i. 

The bill is filed under the provisions of section 8377 of the Code 1923, which 
provides: “Upon the recovery of a final judgment against any person, firm, or cor- 
poration by any person, including administrators or executors, for loss or damage on 
account of bodily injury or death, if the defendant in such action was insured 
against said loss or damage at the time when the right of action arose, the judg- 
ment creditors shall be entitled to have the insurance money provided for in the 
contract of insurance between the insurance company and the defendant, applied to 
the satisfaction of the judgment, and if the judgment is not satisfied within thirty 
days after the date when it is rendered, the judgment creditor may proceed in equity 

\ 
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against the defendant and the insurance company to reach and apply the insurance 
— to the satisfaction of the judgment.” (Italics supplied.) 

' The statute was construed in the recent case of Franklin v. Georgia Casualty 
Co., 225 Ala. 58, 141 So. 702, where it was held that the jurisdiction conferred is 
statutory and limited. The statute has been applied in a number of cases; the 
most recent being American Fidelity & Casualty Co. v. Werfel (Ala. Sup.) 164 So. 
383; Id. (first appeal), 230 Ala. 552, 162 So. 103. 

The bill seeks to compel the appellant to pay a judgment recovered by the com- 
plainant in the circuit court of Montgomery county against J. F. Rolen, the sole 
defendant in said suit, for personal injuries inflicted on the plaintiff as a proximate 
consequence of the negligence of said J. F. Rolen in causing or allowing the 
automobile of J. Z. Rolen to run upon or against him. 

The bill alleges, in short, that when the cause of action arose on which said 
judgment was recovered, said J. F. Rolen was insured by the respondent, the State 
Farm Mutual Automobile Insurance Company, “against loss or damage on account 
of bodily injury by accident to any person, for which loss or damage he should be 
held responsible by reason of the use or operation of an automobile [specifically 
described]; that such insurance for bodily injury to any one person was in the 
sum of $10,000”; that Exhibit A to the bill is a copy of the policy; that the auto- 
mobile described in said policy was the automobile causing the injury to complainant 
for which he had recovered such damages as evidenced by said judgment; that 
said J. F. Rolen was operating and using the same with the consent, permission, and 
authority of said J. Z. Rolen. (Italics supplied.) 

Paragraph 4 of the bill avers that said J. F. Rolen is the minor son of the said 
J. Z Rolen, and is maintained as a member of the family of J. Z. Rolen; “that the 
said J. Z. Rolen signed an application to the respondent, The State Farm Mutual 
Automobile Insurance Company, a corporation, for the said insurance policy; that 
the said application stated that the automobile described in said policy was used 
and operated by the members of the immediate family of the said J. Z. Rolen 
and further stated that the said J. Z. Rolen owned another automobile, which other 
automobile he used for his own personal use; that the said application [and also 
the oral statements made by the said J. Z. Rolen to the respondent, The State 
Farm Mutual Automobile Insurance Company, incorporated] disclosed the fact 
that the automobile described in the policy hereto attached, was used for the 
pleasure and convenience of the members of the immediate family of the said J. Z. 
Rolen and was not used or operated by said J. Z. Rolen for his personal pleasure or 
business; that the said policy was issued by respondent, The State Farm Mutual 
Automobile Insurance Company for the purpose of insuring respondent J. F. 
Rolen, who is a member of the immediate family of J. Z. Rolen, being a son of 
the said J. Z. Rolen, from the liability represented by complainant’s judgment 
against the said J. F. Rolen and that it was the mutual understanding, representation 
and agreement of said J. Z. Rolen and respondent, The State Farm Mutual Auto- 
mobile Insurance Company, to issue a policy to insure the members of the imme- 
diate family of said J. Z. Rolen against liability for damages for personal injuries 
suffered by any person by reason of any accident arising from the use or operation 
of the above described automobile while being driven by respodent J. F. Rolen, 
or any other member of the immediate family of the respondent, J. Z. Rolen.” 
(Italics and brackets supplied.) 

By amendment a copy of the application was attached to and made a part of 
said Exhibit A, bringing into the record all the provisions of the policy and all the 
statements and recitals of the application therefor. 

The provisions of the policy pertinent to the questions presented are: 

“In consideration of the statements made by the assured in the application here- 
tofore signed, which application forms a part of this contract as though it were 
fully recited herein, and of the membership fee and premium deposit which. shall 
entitle the applicant to insure in this company as shown in the following schedule: 

Member Premium 
ship Deposit 
Section 3, For Liability & Property Damage $5.00 $9.00 

“State Farm Mutual Automobile Insurance Company, hereinafter called the 
‘Company’ does hereby insure J. Z. Rolen, of the City of Montgomery, State of 
Alabama, hereinafter called the ‘Assured’ from the 15th day of February A. D. 
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1933, at 12:00 o’clock noon Standard time to the 15th day of August A. D. 1933, at 
12 o’clock noon Standard time and for such terms of six months each thereafter 
as the premium deposit is restored as required by this policy and the application 
therefor, subject to the terms and conditions of this policy while the automobile 
insured is within the limits of the United States (excluding Alaska, the Hawaiian 
Island and Porto Rico) and Canada.” (Italics supplied.) 

“Perils Insured Against. 

“Part II—Property Damage and Liability. 

“Against legal liability imposed upon the Assured resulting solely and directly 
from an accident by reason of the ownership, maintenance or use of the automobile 
described herein while the policy is in force not exceeding the amount specified in 
Clauses D and E respectively on account of * * * 

“Clause E—Liability. Bodily injury, and/or death suffered or alleged to have 
been suffered by any person, other than the Assured or members of the same 
household as the Assured, or those in the service or employment of the Assured 
(whether occurring during the hours of such service or employment or not), by an 
amount not exceeding $10,000 Dollars for one person and subject to the same limit 
as to each person, to an amount not exceeding $20,000 Dollars for two or more 
persons suffering bodily injury and/or death as a result of any one accident.” 

.The company also agreed: “To investigate any such accident, upon receiving 
notice thereof, and to endeavor to make amicable settlement of any resulting claim.” 

Also: “To defend in the name of the Assured any suits which may be brought 
against the Assured by reason of any such accident and to pay all expense of litiga- 
tion on account of suits brought against the Assured by reason of any such accident, 
and all costs taxed against the Assured in any such legal proceeding defended by 
the Company, together with interest accruing after entry of judgment upon such part 
thereof as shall not be in excess of the liability of the Company on account of such 
accident.” 

Under the heading “Risks Not Assumed by this Company,” the policy stipu- 
lates: “The Company shall not be liable and no liability or obligation of any kind 
shall attach to the Company for losses or damage: (A) To robes, wearing apparel 
or personal effects under Part 1 above; (B) To any parts of the body, machinery 
and equipment of the automobile herein described while kept or stored separately 
or while not connected with said automobile; (C) Caused directly or indirectly by 
flood, invasion, insurrection, riot, civil war or commotion, military, naval or usurped 
power or by order of any civil or military authority; (D) Unless the said 
automobile is being operated by the Assured, his paid driver, members of his 
immediate family, or persons acting under the direction of the Assured; (E) 
Caused while the said automobile is being driven or operated by any person what- 
soever either under the influence of liquor or drugs or violating any law or 
ordinancé as to age or driving license; (F) If the automobile described herein is 
used in carrying passengers for compensation (actual or implied) or as a taxicab, 
or is rented or leased, or is operated in any race or speed contest, or is used for 
the transportation of high explosives of any nature, intoxicating liquors, or for 
the illegal transportation of any property.” (Italics supplied.) 

It is also stipulated: “This policy, together with the application, shall consti- 
tute the entire contract between the Company and the Assured, and no change in 
the agreements, statements, terms, conditions or representations of this policy, either 
printed or written, shall be valid unless made by endorsement hereon signed by a 
duly authorized officer of the Company and notice to or knowledge possessed by any 
agent or any other person shall not be held to waive, alter or extend any of such 
agreements, statements, terms, conditions, or representations. * * * 

“Mutuality of Policy. 


“The assured by accepting this policy becomes a member of this Company, and 
upon cancellation or other termination of the policy shall cease to be a member. The 
Assured agrees to make the payments provided for in this policy, when and as 
required by the Board of Directors and agrees to co-operate with the Company in 
preventing losses as far as possible to the end that the cost of insurance may be 
reduced to the lowest point consistent with solvency and sound insurance protec- 
tion.” 

The written application brought in and made a part of the bill by amendment 
does not sustain the italicized averments of paragraph 4. 
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{1] There is nothing in the “general insuring clause” of the policy that can be 
construed to protect any person other than J. Z. Rolen, named as the “assured.” 
There is no contention that the policy contains what is referred to in the law o1 
liability insurance as “the omnibus clause.” Therefore, cases dealing with policies 
of that sort have no application here. 

The contention of the appellee, upheld by the decree of the circuit court, is that 
clause D appearing under the heading, “Risk Not Assumed By This Company,” 
enlarges the coverage of the policy and extends its protection to “members of his 
{assured’s] immediately family.” 

The circuit court proceeding on the theory, stated in the language of the 
court’s opinion, that “the policy should be construed so as to give force and effect to, 
and a field of operation for, every word therein contained. If ambiguous in any 
of its terms, the policy should be construed most strongly against the insurance 
company,” sustains the contention of appellee, “that there is no field for operation 
of the provisions that the company shall not be liable unless the said automobile is 
being operated by (among others) members of the assured’s immediate family, 
except to imply that members of the assured’s immediate family are within the 
protection of said policy.” If this interpretation is sound, it would follow that the 
policy names as “additional assured,” by mere implication, not only the members 
of assured’s family, but the assured’s “paid driver” and all “persons acting under 
the direction of the assured.” Such interpretation necessarily overlooks the setting 
of said clause D in the limitation, restricting the coverage of the policy to the pro- 
tection of the named “assured,” J. Z. Rolen, while the automobile covered by the 
policy me being driven by the assured or some one of the persons named in said 
clause D. 

In the case cited and relied on by the appellee, Robert Fullerton v. United States 
Casualty Company, 184 Iowa 219, 167 N. W. 700, 703, 6 A. L. R. 367, 373, the Iowa 
Court, interpreting a like clause in a contract of the same verbiage as the one 
before us, where the named “assured” was asserting a claim, observed: “This clearly 
does not limit the indemnity to claims for damages on account of injuries occurring 
while the insured is persona/ly using the car, but extends to all claims of that 
nature made by reason of his ownership or maintenance thereof. While we have 
held that the owner of an automobile is not liable for injury caused to another by 
the neglect of a person, even a member of his own family, who attempts to operate 
the car without authority, express or implied, of such owner, yet we have never 
held that one who purchases and owns an automobile for family use, and permits it 
to be used by the dependent members of his family for their own pleasure, may not 
be held liable for their neglect in such use of it.” (Italics supplied.) 

This utterance in no way conflicts with the holding of this court. Hudgens v. 
Boles, 208 Ala. 67, 93 So. 694; Erlich et al. v. Heis, 193 Ala. 669, 69 So. 530. 

To state the proposition in other words, if in the circumstances a member of the 
assured’s family is acting as the agent of the owner in driving the automobile, the 
owner is liable, and such agency may be inferred from the nature of the use and the 
circumstances attending the act. The stipulation, therefore, restricting liability to 
the operation of the automobile “by the assured, his paid driver, members of his 
immediately family, or persons acting under the direction of the assured,” is not 
without a clear field of operation; its clear purpose was not to extend the coverage 
ta the members of the assured’s family by making them “additional assureds,” but 
restricts the coverage to the protection of the assured against liability for damages 
imposed by law for personal injury or deatth, inflicted by the automobile while 
being driven by the assured, his paid driver, members of his immediate family, or 
persons acting under the direction of the assured. (Italics supplied.) . 

[2] The cross-bill is filed, not by the assured, a party to the contract, as in the 
case of Robert Fullerton v. United States Casualty Company, supra, but by a third 
party not in privity with either of the parties to the contract, and is therefore with- 
out equity. Jackson et al. v. Lucas, 157 Ala. 51, 47 So. 224, 131 Am. St. Rep. 17; 
23 R. C. L. 338, 339, § 31. 

The decree of the circuit court, in so far as it overruled the demurrers of the 
appellant, the State Farm Mutual Automobile Insurance Company, to the original 
bill is reversed. In so far as it sustained the demurrers of the insurance company 
to the cross-bill, the decree is affirmed. The cause is remanded to the circuit court 
for such further proceedings as the parties may be advised, not inconsistent with 
this opinion. 
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Reversed and remanded on the direct appeal, and affirmed on the cross-appeal. 

Anderson, C. J., and Gardner, Bouldin, and Foster, JJ., concur. 

Thomas and Knight, JJ., concur in that part of the opinion holding that the 
demurrers to the cross-bill were properly sustained, but dissent as to the inter- 
pretation of the policy, holding that the trial court ruled correctly. 


BODDIE v. HOME INS. CO. No. 5141. 
Court of Appeal of Louisiana. Second Circuit. March 2, 1936. 
166 Southern Reporter 178. 
1. INSURANCE. 


Taking of truck by cousin and neighbor of owner’s son without owner’s conseut, 
but with intention to return truck as on prior occasions, held not “theft” of truck 
within policy covering theft, robbery, and pilferage, so as to authorize recovery for 
damage caused when truck overturned before it was returned to owner (Act No. 
168 of 1914, as amended by Act No. 91 of 1920). 

(For other cases, see Insurance, Dec. Dig. § 425.) 

Appeal from Second Judicial District Court, Parish of Bienville; Enos C. 
McClendon, Judge. 

Suit by James H. Boddie against the Home Insurance Company. From an 
adverse judgment, the defendant appeals. 

Judgment reversed, and suit dismissed. 

Ben E. Coleman and J. Fair Hardin, both of Shreveport, for appellant. 

J. Rush Wimberly, of Arcadia, for appellee. 

TALIAFERRO, Judge. 

Defendant issued to plaintiff a policy of insurance wherein, as owner of a 
Dodge truck, used in transporting school children to and from the Bryceland High 
School in Bienville parish, he was insured against loss thereof and damage thereto 
occasioned by theft, robbery, or pilferage. He brings this suit to recover damages 
to the truck while in the possession of one who is alleged to have stolen it while 
parked near said high school building; also for an amount expended to transport 
the children to and from school for the time the truck was being repaired; and for 
attorney’s fees incurred in prosecution of this suit. 

Defendant denies that the truck was stolen from plaintiff within the coverage 
and meaning of the policy, and therefore was not damaged while in the possession 
of athief. An alternative defense is set up, but, as we are convinced the truck was 
not stolen, as contended by plaintiff, it is unnecessary to give the substance of that 
defense here. 

Defendant appealed from an adverse judgment. 


The facts of the case are virtually undisputed. Deductions and conclusions 
ane and reasonably flowing from such facts are questions about which there is 

ispute. 

Plaintiff’s son operated the truck for his father in hauling the children to and 
from the school near Bryceland. This was done regularly for five days each week. 
On Saturday, the day the truck is alleged to have been stolen, the son, at the request 
of the school principal and out of a desire to accommodate some of the pupils, 
carried a truck load of them to the school to attend a tournament. The truck was 
parked across the road from the school building, which is about one and one-half 
miles from the village of Bryceland. Young Boddie then went into the building. 
In the afternoon, George Whitley, a cousin and close neighbor of plaintiff’s son, 
accompanied by two young ladies and another person, drove the truck to Bryceland 
for some refreshments, and, having done this, he drove it back again to the school. 
Before he alighted, two boy friends came up and requested him to drive them to 
Bryceland, to which he assented, and, after covering about one-fourth of the dis- 
tance to the village, the truck left the road and capsized, causing material damage 
thereto. Plaintiff's son soon learned of the accident and went to the scene. He 
found Whitley there suffering from wounds on his head, and was requested by him 
to take the truck to a named garage for repairs. This was not done. Neither 
plaintiff nor his son had actual knowledge that Whitley had used the truck the day 
it was injured. Whitley testified, and there is nothing in the record to traverse what 
he says, that it was his intention to bring the truck back to the school building after 
completing this trip, as he had done before. Every inference arising from all the 
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evidence in the case and all the circumstances thereof support what he says on this 
point. No serious effort was made to have Whitley arrested for the theft or 
unauthorized use of the truck. 

{1, 2] Plaintiff takes the position that, because the truck was driven by Whitley 
on these two trips, without his or his son’s knowledge or consent, his acts amount 
to theft within the terms of the policy. We are sure this position is not well 
founded. To constitute theft or larceny of personal property, in addition to the 
taking and carrying away without the owner’s consent, there must be a felonious 
intent on the part of the taker to convert the property to his own use. There must 
be an intent to permanently deprive the owner of his property. This essential ele- 
ment of such offense is wholly lacking in the present case. The truck was taken 
possession of by Whitley in broad daytime. He drove it up the highway, accom- 
panied by friends, and brought it back to the place from whence he had taken it. 
In repeating such action, the damage occurred. He evidently assumed that, because 
of kinship and close friendship to the Boddies, no objection to his use of the truck 
vvould be made by them. He had previously driven it for them. 

The lawmaker has readily recognized that every unauthorized taking and using 
of a motor vehicle, without the consent of its owner, does not amount to theft, by 
the adoption of Act No. 168 of 1914 and Act No. 91 of 1920. It is therein made a 
criminal offense for any person to take an automobile from a garage, the street, 
or any other place where such automobile is standing or kept and use same without 
the owner’s consent. 

Anent the indispensable element of criminal intent to constitute the crime of 
theft, Ruling Case Law, vol. 5, p. 3858, § 621, has this to say: 

“Necessity of Intent to Steal—To warrant a recovery on a policy insuring an 
automobile against theft, robbery or pilferage, there must be more than a wrongful 
taking; the taking must be with the intent to steal. Ann. Cas. 1917D, 55, note; 14 
A. L. R. 215, note. 

“Where a policy of insurance indemnifies the owner of an automobile against 
loss or damage occasioned by theft, robbery or pilferage, the owner cannot, under 
this clause of the policy, recover for damages to a machine which had been taken 
by another and used without the consent of the owner, but without any intent to 
steal. Phoenix Assur. Co. v. Eppstein, 73 Fla. 991, 75 So. 537, L. R. A. 1917F, 540, 
and note, 

“Evidence of Inteut or Want Thereof—Want of intent to steal is inferred from 
the return of the automobile and the existence of the intent is inferred from 
failure to return. 14 A. L. R. 218, note.” 

And 46 A. L. R. p. 536, is to the same effect. Decisions of courts of many 
jurisdictions are there cited in support of what is said on the subject. 

Plaintiff relies upon Gulf Finance & Securities Company v. National Fire Insur- 
ance Company, 7 La. App. 8, and Miller v. Newark Fire Insurance Company of New 
Jersey, 12 La. App. 315, 125 So. 150. 

These cases do not support plaintiff's position. The facts of each are wholly 
different from those of the instant case. In the first of these cases, Lindly, the 
owner, became ill while down town in the city of New Orleans, and directed a sup- 
posed friend to drive him in his car to a hotel. This having been done, the friend 
was instructed to leave the car in a garage. He did not do so. Neither the friend 
nor the car was ever heard of thereafter. Recovery was properly allowed under 
the theft provisions of the policy. 

In the second case, a negro employee of a garage removed plaintiff’s car there- 
from and, after driving it a few blocks, wrecked it by colliding violently with a post. 
It was contended by defendant that the negro never intended to steal the car. The 
court found to the contrary, and recovery was allowed. 

The judgment in this caseris not supported by the facts disclosed by the record, 
and, for this reason and others herein assigned, said judgment is hereby reversed, 
annulled, and set aside, and plaintiff’s suit dismissed, at his cost. 


DOBRANSKI et al. v. LINCOLN MUT. CASUALTY CO. et al. No. 79. 
Supreme Court of Michigan. March 2, 1936. 
265 Northwestern Reporter 507. 
1. INSURANCE. 
Under provisions of automobile liability policy that agent of insurer could not 
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waive any terms of policy and of application for transfer of insurance that agent 
had no authority to make agreements contrary to terms of application, insurer’s 
agent held without power to bind insurer beyond terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

2. INSURANCE. 

Automobile liability insurer held not entitled to avoid estoppel arising from 
retention of premium payments on ground that insured was indebted to insurer 
incident to transaction in no way connected with policy, where payments were 
made by insured and expressly forwarded to insurer as premium payments, and 


insurer made no declaration to contrary prior to accident upon which claim 
was asserted. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
3. INSURANCE. 

Insurer held not estopped to refuse to reform automobile liability policy to cover 
uew automobile purchased by insured by retention of premium payments made for 
balance of year under old policy, where insurer had refused to transfer old insur- 
ance to new automobile or to write new policy for less than one year before pay- 
ments were made. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Appeal from Circuit Court, Washtenaw County, in Chancery; George W. 
Sample, Judge. 

Suit by Andrew Dobranski and another, by next friend, against the Lincoln 
Mutual Casualty Company and Max L. Durfee, wherein Max L. Durfee filed a 
cross-complaint against the Lincoln Mutual Casualty Company and the plaintiff. 
Judgment for plaintiff and cross-plaintiff, and the defendant and cross-defendant 
Lincoln Mutual Casualty Company appeals. 

Decree vacated, and complaint and cross-complaint dismissed. 

Argued before the Entire Bench. 

Stewart A. Ricard, of Detroit, for appellant. 


Carl H. Stuhrburg, of Ann Arbor, for appellee Andrew Dobranski. 


Edward F. Conlin and John W. Conlin, both of Ann Arbor, for appellee William 
Kett. 


Hooper & Hooper, of Ann Arbor, for appellee Max L. Durfee. 


ASSOCIATED TRUCK LINES v. EMPLOYERS’ FIRE INS. CO. OF 
BOSTON, MASS. No. 28. June Term, 1935. 
Supreme Court of Michigan. March 3, 1936. 


265 Northwestern Reporter 780. 
1. INSURANCE. 

Motor carrier which paid consignor upon consignee’s rejection of cargo rendered 
junk by fire could recover from insurer of cargo, notwithstanding carrier’s refusal 
to protect its subrogation rights by becoming party to action instituted by insurer 
of truck, which had paid carrier for damages to truck resulting from collision caus- 
ing fire, against tort-feasor responsible for collision (Comp. Laws 1929, § 14010). 

(For other cases, see Insurance, Dec. Dig. § 603.) 


Appeal from Circuit Court, Ingham County; Leland W. Carr, Judge. 

Action by the Associated Truck Lines against the Employers’ Fire Insurance 
Company of Boston, Massachusetts. From the judgment, the defendant appeals. 

Affirmed. 

Argued before the Entire Bench. 

Wm. E. Vaughan, of Detroit (Wm. C. Brown, of Lansing, of counsel), for 
appellant. 

William Fitzpatrick, of Detroit (Shields, Silsbee, Ballard & Jennings, of 
Lansing, and Edmund M. Brady, of Detroit, of counsel), for appellee. 

Wiest, Justice. 

This is an action on an insurance policy, covering a cargo of automobile parts, 
in transit by motorized equipment and rendered junk by fire, occasioned by a colli- 
sion, caused, it is claimed, by act of a tort-feasor. The motorized equipment was 
insured by the Insurance Company of North America, which has paid, been subro- 
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gated, and brought suit in its own name in the Muskegon circuit against the alleged 
tort-feasor. 

Over the protest of defendant herein, the insured, upon rejection of the cargo 
by the consignee, paid the consignor. This was proper under the evidence. Defend- 
ant herein demanded that the insured become a party to the Muskegon case in pro- 
tection of its subrogation rights upon payment. This the insured refused to do. 

The assignment to the insurer of the motorized equipment, with authorization 
of suit in the name of that subrogee, constituted a split of the cause of action against 
the tort-feasor, capable, however, under the record before us, of being composed 
by joinder of the insured therein as a party plaintiff in behalf of subrogation rights 
of defendant herein when it meets its policy obligation. Subrogation rights follow 
and do not precede payment. 

If the total damage to the insured, by act of the tort-feasor, exceeded the insur- 
ance carried on the cargo and equipment, then one suit in the interest of the three 
damnified parties is the remedy. Comp. Laws 1929, § 14010. 

If the insured is fully compensated by the insurance, then both insurers have 
right to equality of subrogation, and one action, in behalf of both, should be made 
possible. The equitable and legal rights of defendant herein, under the doctrine of 
subrogation, if and when it meets,its insurance obligation, command observance ou 
the part of the insured, but, inasmuch as such observance immediately follows per- 
formance of the contract obligation by the insurer, we are constrained to affirm the 
judgment. 

Plaintiff will recover costs. 

North, C. J., and Fead, Butzel, Bushnell, Edward M. Sharpe, Potter, and Toy, 
JJ., concur. 

The late Justice Nelson Sharpe, took no part in this decision. 


SUBSCRIBERS AT CASUALTY RECIPROCAL EXCHANGE, BY DODSON 
et al. v. KANSAS CITY PUBLIC SERVICE CO. No. 18495. 
Kansas City Court of Appeals. Missouri. March 2, 1936. 
91 Southwestern Reporter (2d) 227. 
1. INSURANCE. 

Where reciprocal exchange casualty insurer, under automobile collision policy, 
with $50 deductible clause, paid insured property damage, less $50, resulting from 
collision between automobile and streetcar and notified streetcar company of 
insurer’s right of subrogation, and streetcar company thereafter paid insured $50 
for release of all damages resulting from collision, insurer held not entitled to 
maintain action in own name against allegedly negligent streetcar company for 
amount of damages insurer had paid to insured (Mo. St. Ann. § 5966 et seq., p. 4547 
et seq.) 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

2. INSURANCE. Se 

Action in subrogation of insured’s claim may be maintained by indemnity insurer 
in its own name only where it has paid insured the full damage sustained by him 
and insured’s cause of action against the person causing the damage is assignable. 

(For other cases, see Insurance, Dec. Dig. § 607.) 
3. INSURANCE. : 

Where indemnity insurer has paid only part of the damages sustained by insured 
and the cause of action against the person causing the damage is assignable, insurer 
may maintain action in its own name against such person only where he consents 
to the splitting of the cause of action. 

(For other cases, see Insurance, Dec. Dig. § 607.) 

4. INSURANCE. ; Ca BEA 

Where indemnity insurer is unable to maintain in its own name action in subro- 
gation, action must be brought in name of insured, who becomes trustee for insurer 
for moneys recovered in its behalf. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

Appeal from Circuit Court, Jackson County; Daniel E. Bird, Judge. 

Action by Subscribers at Casualty Reciprocal Exchange, by Bruce Dodson 
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and Ralph Dodson, attorneys-in-fact, against Kansas City Public Service Com- 
pany. From a judgment for defendant, the plaintiff appeals. 

Affirmed. 

Ellison & Dabbs, of Kansas City, for appellant. 

Charles L. Carr and M. T. Prewitt, both of Kansas City, for respondent. 


TOUB v. HOME INDEMNITY CO. OF NEW YORK. No. 446 
Supreme Court of New Jersey. March 20, 1936. 
183 Atlantic Reporter 827. 
1, INSURANCE. 


Under automobile liability policy providing that all process served on insured 
should be forwarded to home office, where insured delivered process to insurer’s 
agent, who forwarded it to wrong insurer, insured who successfully defended 
action after insurer’s refusal to defend after mistake was discovered, at which time 
insurer’s rights were not prejudiced, held entitled to attorney’s fees expended in 
defense of action. 

(For other cases, see Insurance, Dec. Dig. § 513.) 

2. INSURANCE. S ; i 

Where language of automobile liability policy is susceptible to two constructions, 
that more favorable to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Forfeitures are not favored. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. = : ' 

In absence of express provision that literal compliance with clause requiring 
immediately forwarding of process to automobile lability insurer’s home office 
is of essence of contract and liability is conditioned thereon, noncompliance will not 
work a forfeture. 

(For other cases, see Insurance, Dec. Dig. § 332%.) 


5. INSURANCE. 

Agent for automobile liability insurer intrusted with policies in blank and having 
general authority to issue policies for insurer had apparent authority to waive 
literal compliance with condition that any process served on insured should be sent 
to home office. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

Appeal from District Court of Bayonne. 

Action by Nathan B. Toub against the Home Indemnity Company of New 
York, From an advérse judgment, the defendant appeals. 

Affirmed. 

Argued May term, 1935, before Trenchard, Heher, and Perskie, JJ. 

Schneider & Schneider, of Newark (Jacob Schneider, of Newark, of counsel), 
for appellant. 


Tucker & Tucker, of Bayonne (Stanley M. Tucker, of Bayonne, of counsel), 
for respondent. 

HEHe_R, Justice. 

Plaintiff sues to recover counsel fees incurred in the successful defense of an 
action instituted by third persons to recover damages for injuries to person and 
property claimed to have been the proximate result of negligence in the operation 
of a motortruck owned by him, during the term of a policy of casualty insurance 
covering the vehicle, whereby defendant undertook to indemnify him against liability 
=) this character, and to defend, at its own expense, actions brought to enforce such 
c aims. 

The district court judge, sitting without a jury, resolved the issues in favor 
of plaintiff, and from the consequent judgment defendant appeals. 

[1] The primary question for solution is whether respondent defaulted in the 
performance of the duty imposed upon him by the policy to forward the summons 
and state of demand to the insurer at its home office, and thereby forfeited all 
claim to indemnity under the contract. 

The pertinent policy provision is in terms following: “Upon the occurrence of 
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an accident, the Assured shall give prompt written notice thereof to the Company’s 
Home Office at New York, New York, or to an Authorized Agent. If any claim is 
made on account of such accident, the Assured shall give like notice thereof with 
full particulars. If thereafter, any suit or other proceeding is instituted against the 
Assured to enforce such claim, the Assured shall immediately forward to the 
Company at its Home Office every summons or other process served upon him. 
Notice given by or on behalf of the Assured to any Authorized Agent of the 
Company within the State in which this policy is issued, with particulars sufficient 
to identify the Assured, shall be deemed to be notice to the Company, it being 
understood that failure to give any notice required to be given by this policy, within 
the time specified therein, shall not invalidate any claim made by the Assured if it 
shall be shown not to have been reasonably possible to give such notice within the 
prescribed time and that notice was given as soon as was reasonably possible.” 

And these are the essential facts and circumstances: The policy was issued by 
the insurer’s agent, Colville & Co. Its vicarious authority was of a general charac- 
ter, and was committed to writing. It seems to have been intrusted with blank 
policies, and was empowered to issue them for and on behalf of its principal. 
Prompt notice of the occurrence of the accident was given by the assured to the 
issuing agent, who, laboring under the misapprehension that the Consolidated 
Indemnity & Insurance Company, whom it also represented, had issued the policy 
covering respondent’s vehicle, relayed the notice to that company, who also failed 
to discover the mistake. The summons and state of demand were likewise deliv- 
ered by the assured, promptly after service, to the issuing agent, who forwarded 
them to the Consolidated Company. The latter undertook defense of the action; 
it caused an appearance to be entered for and on behalf of the respondent, and, 
so far as appears, no substantial right was sacrified by a lack of diligence on its 
part in handling the litigation. The Consolidated Company was adjudged insolvent 
before trial of the action, and the receiver discovered that it was not-the insurer. 
Thereupon respondent gave notice to appellant, and demanded that it undertake the 
defense of the action in accordance with what he conceived to be its obligation 
under the policy. Appellaiuc disclaimed liability, and respondent was required to 
defend at his own expense. 

Notwithstanding the contrary insistence of appellant, there was evidence tending 
to support the conclusion that, at the respective times when the notice of the casualty 
was given'and process delivered to Colville & Co., the requisite agency existed; 
and it remains to inquire whether respondent, in thus dealing with the issuing agent, 
disregarded in any essential respect a duty imposed upon him by the contract, and 
thereby forfeited the benefit of the provision charging the insurer with the obligation 
to defend the action at its own expense. 


This query must be answered in the negative. Under the circumstances, the 
insurer is charged with the notice of the happening of the accident given to the 
agent in accordance with the terms of the contract. And it must bear the con- 
sequences of the agent’s default, unless it was induced by the assured; and there 
is no evidence of this. 


Now the design of the clause requiring the forwarding of the process to the 
home office of the insurer. was, first, to guard against a default judgment, and, 
secondly, to afford it reasonable opportunity to make preparation for trial, and to 
take such other defensive measures as might be deemed necessary or advisable. 
This purpose was fully served here. There was no intentional delay; nor does 
it appear that noncompliance with this particular clause worked any injury to or 
in anywise prejudiced the insurer. 


However, it is the insistence of appellant that the clause relating to process was 
intended also to convey to it notice of the accident, in case the “original notice’ 
given to the agent “has gone astray,” and that failure of compliance therewith in 
the instant case deprived it of timely notice of the casualty. But no such purpose 
is expressed nor is it fairly to be implied. 

As to the happening of the accident, the insurer stipulated that notice to its agent 
would suffice. Prompt notice was required. The purpose was to afford the insurer 
an opportunity to make early inquiry and to pursue such course as might be 
deemed necessary or expedient for the protection of its interests; and, in view 
of the statutory limitation of time for the institution of suit to enforce liability 
of this character—as much as six years in the case of injury to property—and the 


Aa. A yf WD OOS US 


o> <. etoet ot ee Ot oe 





Auto. | Ameritan Casualty Co. v. Brinsky et al. 293 


relatively long period oft times intervening between the happening of the accident 
and the initiation of action, it is fair to presume that the provision for forwarding 
the process to the home office was not intended to be a substitute notice of the 
casualty in the event of the agent’s default. 

[2] It is a secondary rule of construction of contracts of this class that, where 
the language is susceptible of two constructions, that more favorable to the assured 
will be adopted. Fleming v. Connecticut General Insurance Co., 116 N. J. Law, 6, 
181 A. 185; Clott v. Prudential Insurance Co., 114 N. J. Law, 18, 175 A. 203. The 
language is to be given a liberal. interpretation in favor of the assured. 

[3, 4] Forfeitures are not favored in the law; and, in the absence of express 
provision that literal compliance with the clause requiring the immediate forwarding 
of process to the insurer’s home office is of the very essence of the contract, and 
liability is conditioned thereon, noncompliance will not work a forfeiture. The pur- 
pose to make this a condition precedent to the accrual of a right of action, or to 
make forfeiture the penalty for nonperformance, must be expressed in clear and 
imperative language; and all ambiguity of expression will be resolved in favor 
of the assured. We find no such purpose in the policy in suit. Liability is not 
made to depend upon strict compliance with this clause. It is a combination policy 
issued by appellant and the Home Insurance Company, New York (there was a 
nonsuit as to the latter) ; and the only forfeiture clause is contained in the attached 
fire and theft policy issued by the last-named company, and is confined to the con- 
cealment or misrepresentation of a material fact concerning the insurance, or fraud 
practiced or attempted, or false swearing, by the assured in reference thereto. 

The parties contemplated a reasonable and substantial performance to serve the 
manifest purpose of the provision; and this obligation was fulfilled. There was no 
prejudicial delay. Timely notice of the pendency of the suit was had by appellant. 
When the demand to defend was made, its substantial rights, in relation to the 
suit itself, had in no sense been prejudiced, and it was in a position to defend as 
effectively as if the summons had been placed in its hand immediately after 
service. The contractual duty of co-operation imposed upon the assured was fully 
discharged. We find nothing in the contract that evinces a purpose to impose the 
drastic penalty of forfeiture under such circumstances. 

[5] Moreover, the issuing agent, by the acceptance of the process, waived com- 
pliance with the clause in question; and the principal was bound thereby. The 
agent was intrusted with blank policies, and invested with general authority to 
issue them in the name and on, the behalf of the insurer; and he was thereby clothed 
with apparent authority to waive literal compliance with this condition. Millville 
Mutual Marine & Fire Insurance Co. v. Mechanics’ & Workingmen’s Building & 
Loan Ass’n, 43 N. J. Law, 652; Snyder v. Dwelling House Insurance Co., 59 N. J. 
Law, 544, 37 A. 1022, 59 Am. St. Rep. 625. Cheshansky v. Merchants’ Fire Ins. 
Co., 102 N. J. Law, 414, 131 A. 910. The contract did not expressly withhold from 
the agent authority to waive the condition. 

None of the remaining grounds assigned for error requires discussion. They 
are either embraced in the foregoing or present questions not properly raised on 
the record. 

Judgment affirmed, with costs. 


AMERICAN CASUALTY CO. v. BRINSKY et al. 
Court of Appeals of Ohio, Lake County. Aug. 31, 1934. 
200 Northeastern Reporter 654. 
(INSURANCE. 


_Insurer issuing policy insuring automobile owner against liability for injuries 
accidentally suffered held not liable to pay judgment against owner for injuries 
suffered as result of owner’s willful and wanton conduct in operating automobile. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Syllabus by the Court. 

An insurance company which insures the owner of an automobile against loss 
from liability for damages on account of bodily injuries or death accidently suf- 
fered by reason of the ownership, maintenance, or use of such automobile is not 
liable for the payment of a judgment rendered against the insured for damages for 
personal injuries suffered as the result of the willful and wanton..conduct of the 
insured in the operation of his automobile. 
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Action by Louis Brinsky against Max Meyer and others, wherein supplemental 
petition was filed against the American Casualty Company. To review an adverse 
judgment, last named defendant brings error.—[Editorial Statement.] 

Reversed. 

_ Tuttle & ‘Hubbard, of Painesville, and E. A. Binyon, of Cleveland, for plaintiff 
in error. 

Giblin & Giblin, of Painesville, for defendants in error. 


DRUCKER v. TRAVELERS’ INS. CO. et al. 
Court of Appeals of Ohio, Butler County. March 9, 1935. 
200 Northeastern Reporter 774. 
2. INSURANCE. 


Failure of insured to notify insurer of claim and suit against him by party 
injured because of insured’s negligent operation of bus precluded such party from 
recovering under liability policy which required notice of claims and suits against 
insured to be given promptly to insurer. 


(For other cases, see Insurance, Dec. Dig. § 514%.) 


Action by Bessie Franklin Drucker against the Travelers’ Insurance Company 
and others. To review a judgment for named defendant, plaintiff brings error.— 
[Editorial Statement.] 

Affirmed. 

See, also, 49 Ohio App. 526, 191 N. E. 492. 

John D. Andrews, of Hamilton, and Oliver M. Dock and Albert L. Weinstein, 
both of Cincinnati, for plaintiff in error. 

Harry §. Wonnell, of Hamilton, for defendant in error Travelers’ Ins. Co. 

Ross, Presiding Judge. 

This is-a proceeding in error to reverse a judgment of the court of common 
pleas of Butler county rendered in favor of the defendant the Travelers’ Insurance 
Company. The trial was to the court without a jury. 


The action was brought by Bessie Franklin Drucker on April 18, 1927, who had 
recovered a judgment against James H. Dutcher, for injuries received by her by 
reason of the operation of a motorbus under the control of Dutcher, who she 
alleges was insured by the Travelers’ Insurance Company against loss by reason of 
such injuries. The plaintiff received her injuries on October 13, 1923. 


The defense of the insurance company was that Dutcher, the insured, had failed 
to co-operate with the company, in that he had failed to notify the company of the 
accident, had made no claim therefor, had failed to notify the company of a claim 
made upon him by the plaintiff, and had not notified the company of the suit brought 
against him, February 1, 1924. 


Dutcher operated a bus out of the city of Hamilton. He found it necessary to 
secure insurance covering him against loss through injuries to others by reason of 
the operation of such motor vehicle. He applied to an insurance broker i in the city 
of Hamilton, and asked him, through his clerk, to secure the desired insurance. In 
due time a policy was issued and sent to the broker, with instructions to collect the 
premium before delivery. The broker had no authority to write insurance or 
binders. Dutcher was notified that the policy had been received. He failed to do 
anything at any time thereafter in reference to the policy, and it was ultimately 
returned to the company, and then canceled and destroyed. 


The plaintiff was injured by reason of the operation of the bus, brought suit 
against Dutcher, and recovered a judgment, 


No one in or for the company was ever notified of the claim or action against 
Dutcher. 


[1] The defendant insurance company introduced evidence that the form of the 
policy used by the company during the period when the policy was issued to Dutcher 
conitained a clause requiring notice of claims and suits against the insured to be 
given promptly to the insurance company. This was the best evidence obtainable, 
in view of the destruction of the policy. A form as testified to was offered in 
evidence. 


[2] The insured having failed to comply with the terms of the contract, upon 
which the plaintiff seeks to recover, the court was justified in dismissing the insur- 


Al 
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ance company, and the judgment of the court of common pleas is therefore affirmed. 
Judgment affirmed 
Matthews and Hamilton, JJ., concur. 


MARYLAND CASUALTY CO. v. BANKERS INDEMNITY INS. CO. 
Court of Appeals of Ohio, Cuyahoga County. July 2, 1935. 
200 Northeastern Reporter 849 
INSURANCE. 


Insurer held liable on automobile casualty policy with hired automobile indorse- 
meut which was to be excess insurance only if there was insurance on hired equip- 
ment, though hired truck involved in accident was covered by $1,000 deductible cas- 
ualty policy procured by owner, which excluded from coverage person insured in 
his own name, since insured was primarily liable. 

(For other cases, see Insurance, Dec. Dig. § 512%.) 


Syllabus by the Court. 

Where parties involved in a motor vehicle collision each carries casualty insur- 
ance, but in different insurance companies, and each policy contains a provision in 
similar language which seeks to.exclude its company from liability under the par- 
ticular facts of the case, and one party is primarily liable for the damage caused by 
the collision and the other party is not primarily liable, the liability insurance com- 
pany whose policy covers the motor vehicle of the party primarily liable should 
respond for the loss incurred. 

Action by the administrator of one Walker, deceased, against the C. C. C. Motor 
Freight Company, wherein supplemental petition was filed against the Maryland 
Casualty Company and another. To review an adverse judgment, the Maryland 
Casualty Company brings error —[Editorial Statement.]} 

firmed. 
Otto G. Graeff, of Cleveland, for plaintiff in error. 
Bulkley, Hauxhurst, Inglis & Sharp, of Cleveland, for defendant in error. 


KEYES, to Use of NEW HAMPSHIRE MUT. LIABILITY CO. v. 
CONTINENTAL CASUALTY CO. 
Superior Court of Pennsylvania. Feb. 28, 1936. 


183 Atlantic Reporter 672. 
1. INSURANCE. 

Letter written by insurer under automobile liability policy stating that insured 
had failed to report accident, filing of lawsuit arising therefrom or to forward 
summons in such action as required by policy and disclaiming liability under policy 
because of failure of insured to give prompt written notice of accident held not 
waiver of all defenses except failure to report accident. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

2. INSURANCE. 

Under automobile liability policy providing that action thereon could not be 
maintained after two years from accrual of right of action, insurer would not be 
liable for proportionate share of amount paid by coinsurer in settlement of claim 
covered by policy more than two years before commencement of action, unless 
insured brought herself within exception to limitation provision. 

(For other cases, see Insurance, Dec. Dig. § 622[1].) 

3. INSURANCE. 

Insurer would not be liable for proportionate share of amount paid by coinsurer 
in settlement of suit on claim covered by automobile liability policy requiring immedi- 
ate notice of accidents and claims covered by policy and forwarding of process in 
action arising therefrom, where notice of action was not forwarded to insurer until 
two days before trial and eleven months after action was commenced and no sum- 
mons or copy thereof was forwarded, in absence of waiver or excuse therefor. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal No. 394, October term, 1935, from judgment of na Court, Phila- 
delphia County, No. 135, July term, 1933; Utley E. Crane, Judge. 

Assumpsit on an automobile casualty i insurance policy by Vera E. Keyes, to the 
use of the New Hampshire Mutual Liability Company, against the Continental Cas- 

\ 
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ualty Company. Judgment for plaintiff in the sum of $2,246.29, and the defendant 
appeals. 

Reversed, and new trial awarded. 

Argued before Keller, P. J., and Cunningham, Baldrige, Stadtfeld, Parker, 
James, and Rhodes, JJ. 

H. Rook Goshorn and Harry S. Ambler, Jr., both of Philadelphia, for appellaut. 

Felice E. Darkow, Langdon W. Harris, Jr. and Herman & Harris, all of 
Philadelphia, for appellee. 


EAKLE v. HAYES et al. No. 25617. 
Supreme Court of Washington. March 31, 1936. 
As Amended April 1, 1936. 
55 Pacific Reporter (2d) 1072. 
1. INSURANCE. 

Successful plaintiff in suit for property damage caused by automobile collision 
had status of garnishing creditor in proceeding to recover from insurer on defend- 
ant’s automobile liability policy, with no greater right against insurer than defendant. 

(For other cases, see Insurance, Dec. Dig. § 512.) 

2. INSURANCE. 

Where insured was defendant aud a necessary witness in trial of damage suit 
arising out of automobile collision, failure of insured to attend trial constituted 
breach of co-operation provision in automobile liability policy and precluded recovery 
on policy by successful plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 514%.) 
3. INSURANCE. 
Breach of co-operation condition in automobile liability policy by insured pre- 


cludes recovery from insurer unless insurer waived the breach or is estopped to 
assert it. 

(For other cases, see Insurance, Dec. Dig. § 51414.) 

5. INSURANCE. 

Insurer was not estopped to assert breach of condition in automobile liability 
policy requiring full co-operation of insured by reason of its defense in insured’s 
absence, of action for damage arising out of automobile collision, where insurer 
gave most complete notice possible to parties to action that it disclaimed liability 
because of breach. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

6. INSURANCE. 

Insurer does not forfeit its defenses under policy by defending suit brought 
against insured, where insurer informs insured that such defense on latter’s behalf 
is under full reservation of its rights under policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

En Banc. 

Appeal from Superior Court, King County; Jamés B. Kinne, Judge. 

Action by Kenny Eakle against Donald M. Hayes and another, defendants, and 
the Hartford Accident and Indemnity Company, a corporation, garnishee. From 
judgment dismissing writ of garnishment, plaintiff appeals. 

Affirmed. 

L. C. Stevenson, of Seattle, for appellant. 

Roberts & Skeel and W. R. McKelvy, all of Seattle, for respondents. Shank, 
Belt, Rode & Cook, of Seattle, amicus curiz. 

STeINERT, Justice. 


This appeal presents a garnishment proceeding, heed on a judgment previously 
obtained by plaintiff in the action against the principal defendants, for damages to 
plaintiff s automobile. On the issues framed in the garnishment proceeding, a hear- 
ing was had, pursuant to which the court made findings of fact from which it was 
concluded that plaintiff was not entitled to recover from the garnishee defendant. 
From a judgment dismissing the writ of garnishment, plaintiff appealed. 

The facts material to the controversy are these: On February 5, 1932, appel- 
lant’s automobile collided with an automobile driven by defendant Donald M. Hayes. 
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In December of that year, appellant commenced the original action herein against 
the principal defendants, Hayes and wife, to recover for the resultant damages. 
Defendants answered and cross-complained for damages to their automobile. 

At the time of the accident, there was in full force and effect a combination 
automobile insurance policy which had been issued by respondent, Hartford Accident 
& Indemnity Company, to Mr. Hayes. By the terms of the policy, respondent 
assumed the respective obligations of the insured, as defined and limited in the 
instrument. The policy further obligated respondent, among other things, (1) to 
defend, in the name and on behalf of the insured, any suit alleging property damage 
to which the insurance provided in the policy was applicable; and (2) to pay, within 
the limits of the policy, any loss or liability imposed by law upon the insured for 
property damage, and also to pay all costs taxed against the insured in any suit 
defended by the company, and all interest accruing upon any judgment. The policy 
further provided that if any person obtained final judgment against the insured, and 
the judgment was not satisfied within thirty days after its rendition, then such 
person might proceed to recover the amount of the judgment from the insurer. 

The agreement of insurance, however, was specifically made subject to a number 
of conditions. One of the conditions required the insured to co-operate fully with 
the insurer in the disclosure of all known facts pertaining to any accident or any 
claim or suit arising thereon, and to render his aid in the securing of evidence, the 
attendance of witnesses at any trial or hearing, and in the prosecution of any appeal. 

In November, 1933, the cause was set for trial to be heard March 27, 1934. 
Respondent, through its attorneys, who had appeared for the defendants Hayes, 
promptly endeavored to locate Mr. Hayes at his residence in Seattle, but was unable 
to find him. His wife and his brother, when interviewed, professed not to know 
where Hayes was, and letters directed to him at his last known address in Seattle, 
advising him of the trial and of the necessity of his being present thereat, went 
unanswered. Respondent finally obtained information from another party that 
Hayes had left Seattle some months before and had gone east. Through corre- 
spondence with a marine service bureau and a steamship company, respondent learned 
that Hayes had been seen in Charleston, Mass., on February 7, 1934, but it was 
unable to trace him beyond that time or place. Upon these facts, respondent’s 
counsel based its application for, and obtained, a continuance of the trial to April 
30, 1934. Respondent then extended its search for Hayes, but was unable to locate 
him. On April 26, 1934, respondent’s attorneys wrote to appellant’s attorney advis- 
ing him that Hayes had violated the provisions of the policy, to the prejudice of 
the respondent, and that it would, therefore, continue the defense of the action 
only with full reservation of all its rights because of such violation, and that in the 
event that a judgment was obtained against Hayes, it would disclaim all liability 
under the policy and would refuse to pay the judgment. 

When the cause came on for trial, respondent, through its counsel, in open court 
reiterated its position. The trial then proceeded, with Mrs. Hayes present thereat 
and testifying for defendants. Mr. Hayes did not attend, nor could his testimony 
be procured. The trial resulted in a verdict and judgment for appellant against 
the defendants Hayes. Upon respondent’s refusal to pay the judgment, garnishment 
proceedings were in due time instituted against it, with the result already stated. 

[1] The status of the appellant in this case is that of a garnishing creditor. It 
is a well-settled rule in this state that the rights of a garnishing creditor are no 
greater than those of the debtor, and, if the debtor cannot recover against the 
garnishee, then the garnishing creditor cannot. Barkley v. Kerfoot, 77 Wash. 
556, 137 P. 1046; Austin v. Wallace, 117 Wash. 61, 200 P. 566; Parks v. Lepley, 
160 Wash. 287, 294 P. 1020; Koontz v. General Casualty Co., 162 Wash. 77, 81, 
297 P. 1081; McCann v. Reeder, 178 Wash. 126, 34 P. (2d) 461, Hence, if Hayes, 
the insured under the policy, could not have recovered against the respondent 
insurance company, then the appellant cannot. 


[2, 3] The respondent’s agreement to assume liability for loss in the event of 
accident was expressly conditioned upon full co-operation by the insured, Hayes, 
in the disclosure of all facts known by him pertaining to the happening of the 
accident, and the rendition by him of aid in the securing of evidence, the attend- 
ance of witnesses at the trial, and the prosecution of any appeal. According to 
the complaint, Hayes was the principal actor in the main case, the party against 
whom negligence was charged. He, in turn, was the principal cross-complainant, 


\ 
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charging negligence against the appellant. He was a party to the action, and, 
under the issues raised by him in his answer and cross-complaint, he was a 
necessary and vital witness. His failure to attend the trial and there disclose 
the facts known to him regarding the accident was a breach of his contract of 
insurance and therefore barred any recovery on the policy by him. 

In Koontz v. General Casualty Co., 162 Wash. 77, 297 P. 1081, 1083, the policy 
contained conditions which were practically the same as those embodied in the 
policy before us here. Following an automobile collision, the insured in that case 
reported the accident to the company which had issued a liability insurance policy 
to him. The report indicated that there was no liability on the part of the 
insured. Thereafter, the insured, without the consent of the insurance company, 
confessed liability for the accident. Action was then brought against the insured, 
which the insurance company declined to defend. After entry of judgment by 
default against the insured, the plaintiff in the case sued out a writ of garnish- 
ment against the insurance company. It was held in that case that the insured 
had violated the conditions of the policy; that such violation would have barred 
any recovery by the insured had he himself satisfied the judgment against him 
and sought to recover against the insurance company; and that the plaintiff in 
the case had no higher rights in the policy than the insured had. With reference 
to the terms of the policy, the court said: “Conditions of this sort in an insurance 
policy are not without reason in their support. They are intended to prevent 
collusion between the person assured and the party claimed to have suffered 
damages at the hands of the assured, and to prevent the possibility of such an 
occurrence the insurer may guard against it in its contract with the assured, and 
hold the assured to a reasonably strict compliance with the terms of the con- 
tract.” 

Although the facts in that case are stronger than those here, in that there 
actual collusion was shown to have existed, while here there was only failure 
to co-operate in the trial of the case, the principles underlying the validity of 
these respective conditions in the contract are the same. The difference between 
conniving to effectuate a judgment against the insurer, and failing or refusing to 
render proper assistance to the insurer in the defense of an action, is merely a 
difference in the method by which the effect is accomplished. . Both have the 
tendency to produce the same result. 

Under its contract, the respondent here was entitled to the assistance of the 
insured, in so far as such assistance was lawful, and liability to the insured, 
under the contract, would not attach if such assistance were withheld. The 
insured, Hayes, by his conduct breached the terms of the policy. No recovery 
could, therefore, be had against the insurer for any judgment obtained against 
the insured, unless the insurer had waived the breach or was in some way estopped 
to assert it. Rohlf v. Great American Mutual Indemnity Co., 27 Ohio App. 208, 
161 N. E. 232; Metropolitan Casualty Ins. Co. v. Blue, 219 Ala. 37, 121 So. 25; 
Bachhuber v. Boosalis, 200 Wis. 574, 229 N. W. 117; Hynding v. Home Accident 
Ins. Co., 214 Cal. 743, 7 P.(2d) 999, 85 A. L. R. 13; Royal Indemnity Co. v. 
Watson (C. C. A. 5th Cir.) 61 F.(2d) 614. 7 


[4] A waiver is the voluntary or intentional relinquishment of a known right. 
Reynolds v. Travelers’ Ins. Co., 176 Wash. 36, 45, 28 P.(2d) 310; Coolidge v. 
Standard Accident Ins. Co., 114 Cal. App. 716, 724, 300 P. 885, 888; 27 R. C. L. 904. 
The respondent did not waive the conditions imposed by the policy, but promptly 
and properly insisted upon their performance. Such conditions were therefore 
binding upon the insured and were effective against the appellant. 

[5, 6] The only ground for the contention that respondent is estopped to assert 
the breach by the insured is the fact that it continued to defend the action after 
the breach had occurred. But, the respondent continued the defense only after 
declaration of full reservation of its rights under the policy. It had agreed to 
defend the action, and it could not safely do otherwise than to proceed with the 
trial under the circumstances then presented. 


The insurer does not forfeit its defenses under a policy by defending a suit 
brought against the insured, if the insurer informs the insured that such defense on 
the latter’s behalf is under full reservation of its rights under the policy. Basta v. 
United States Fidelity & Guaranty Co., 107 Conn. 446, 140 A. 816; Sears v. Illinois 
Indemnity Co., 121 Cal. App. 211, 9 P.(2d) 245; Allegretto v. Oregon Automobile 
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Ins. Co., 140 Or. 538, 13 P.(2d) 647; Berry on Automobiles (7th Ed.) § 6.665. 
The appellant was fully advised before, and at the time of, the trial that respondent 
disclaimed liability because of the breach. Mrs. Hayes, the wife of the insured, and 
one of the defendants in the niain action, was so advised by the declaration of the 
insurer in open court, and, so far as the record discloses, she made no objection 
to proceeding with the trial. Mr. Hayes, the insured, had absented himself and 
could not be notified at, or before, the trial. Notification sent to him at his last- 
known address, within a few days after the trial, was returned to respondent 
unclaimed. There was nothing more that respondent could have done under the 
circumstances. Having given notice that it would proceed with the defense under 
full reservation of its rights, respondent was not thereafter estopped to assert the 
breach of the conditions of the policy by the insured. Hayes, therefore, could not 
have been heard to assert estoppel, and the rights of the appellant are no greater. 

The judgment will be affirmed. 

Millard, C. J., and Geraghty, Main, Mitchell, Tolman, Holcomb, Beals, and 
Blake, JJ., concur. 


GIBSON v. ST. PAUL FIRE & MARINE INS. CO. No. 8258. 
Supreme Court of Appeals of West Virginia. Feb. 26, 1936. 
184 Southeastern Reporter 562. 
1. INSURANCE. 


Where automobile covered by theft policy was stored by owner in public garage, 
and was appropriated by garage employee, who wrecked it in attempt to escape 
from police, whether employee intended to steal automobile so as to render insurer 
liable held for jury under preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

2. INSURANCE. 

Under automobile theft policy, clause excluding coverage where automobile is 
voluntarily placed by owner in possession of another does not preclude recovery 
if automobile is stolen by employee of public garage wherein owner stored auto- 
mobile when it was not in use. 

Temporary care of property does not rise to the dignity of “possession” 
within the ordinary accepted legal meaning of that term. “Custody” of 
things means to have them in charge, safekeeping, and implies temporary 
physical control merely, and does not connote domination or supremacy 
of authority, as does “possession” in its full significance. “Possession” 
implies custody, coupled with a right or interest of proprietorship, and is 
inclusive of “custody,” but “custody” is not tantamount to “possession.” 

(For other cases, see Insurance, Dec. Dig. § 425.) 


Syllabus by the Court. 

1. Under a policy insuring an owner against loss of his automobile by theft, a 
clause excluding coverage where the automobile is voluntarily placed by the owner 
in the possession of another, does not preclude recovery if the automobile is stolen 
by an employee of a public garage wherein the owner stored the car when it was 
not in use. . 

2. Where an automobile under theft coverage is stored by its owner in a public 
garage, and appropriated by one of the garage employees to his own use, the 
question of whether there was intent to steal is for jury determination under a 
preponderance of the evidence. 

3. Point 3 of the syllabus of Shelton v. Insurance Company, 115 W. Va. 268, 
174 S. E. 887, is disapproved. 

Error to Circuit Court, Cabell County. 

Action by Richard L. Gibson against the St. Paul Fire & Marine Insurance 
Company. To review a judgment for plaintiff, defendant brings error. 

Affirmed. 

John E. Jenkins, of Huntington, for plaintiff in error. 

Vinson, Thompson, Meek & Scherr, of Huntington, for defendant in error. 
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RUSTON DRILLING CO. v. UNITED STATES FIDELITY & GUARANTY 
CO. No. 10353. 
Circuit Court of Appeals, Eighth Circuit. Feb. 27, 1936. 
81 Federal Reporter (2d) 943. 
1, INSURANCE. 


Where riders to employer's liability policy reduced limit of insurer's liability 
to $10,000 for any one employee, insured could not recover greater amount in suit 
on policy, since contracts must be enforced according to their terms, 


(For other cases, see Insurance, Dec. Dig. § 512.) 


2. INSURANCE. 

Insured held not entitled to recover amount in excess of limit stipulated in 
riders to employer's liability policy on ground that its officers had no authority to 
agree to reduction of limit provided by riders for month in which liability arose, 
where insured had accepted benefits of agreement by paying reduced premiums for 
such month, 

(For other cases, see Insurance, Dec. Dig. § 512.) 

3. INSURANCE. 

Insured held not entitled to reformation of agreement limiting insurer's liability 
under employer's liability policy, effective as of beginning of month preceding 
agreement, so as to enable insured to recover amount in excess of such limit for 
liability arising during such month, where, at the time of limitation agreement, no 
specific amount was due the assured from the insurer, and where insured paid 
reduced premiums for that month as provided by agreement. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Appeal from the District Court of the United States for the Western District 
of Arkansas; Heartsill Ragon, Judge. 

Action by the Ruston Drilling Company, now T. L. James & Co., Incorporated, 
against the United States Fidelity & Guaranty Company. Judgment for defendant, 
and plaintiff appeals. 

Affirmed. 

C. E. Wright, of El Dorado, Ark. (Robert C. Knox, of El Dorado, Ark., on the 
brief), for appellant. 

H. S. Yocum, of El Dorado, Ark. (J. K. Mahony, of El Dorado, Ark., on the 
brief), for appellee. 

Before Gardner, Sanborn, and Woodrough, Circuit Judges. 

SANBORN, Circuit Judge. 

The United States Fidelity & Guaranty Company in 1932 issued to the Ruston 
Drilling Company its policy of employer’s liability insurance, whereby it agreed “To 
settle and/or defend * * * all claims resulting from the liability imposed upon 
the assured by law for damages on account of bodily injuries, including death at 
any time resulting therefrom, accidentally suffered or alleged to have been suffered 
by any employee or employees of the assured.” By the terms of the policy, the 
period during which it was to be in force was from July 22, 1932, to July 22, 1933. 
The original limits of liability contained in an indorsement or rider attached to 
the policy were $25,000 for one employee and $50,000 for a single accident. The 
monthly premium called for by the policy was $5.154 for each $100 of pay roll. 
On the afternoon of September 16, 1932, the agent of the Guaranty Company at El 
Dorado, Ark., mailed a letter to the assured at Ruston, La., advising it that the 
Guaranty Company wished to reduce the limits of its liability under the policy. 
Two indorsements or riders were inclosed—one reducing the limits of the Guaranty 
Company’s liability from $25,000 to $10,000 for any one employee and from $50,000 
to $20,000 for any one accident; the other reducing the premium from $5.154 per 
$100 of pay roll to $4.548 per $100 of pay roll. Each indorsement provided, “This 
endorsement is effective as of September 1, 1932.” The letter requested that the 
insured remove from the policy the indorsement limiting liability to “$25/50,000.00,” 
and attach, in lieu, the new indorsements. The letter was received at the office of 
th assured on September 19, 1932. At that time the officers of the assured who 
were in active charge of its business were away. They returned about October 1, 
1932. On October 3, 1932, F. B. James, the treasurer and general manager of the 
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assured, after discussing the matter with T. L. James, the assured’s president, 
detached from the policy the old indorsements providing for the higher limits and 
higher premium, and attached the new indorsements providing for the lower limits 
and lower premium. He sent the old indorsements to the Arkansas Finance Com- 
pany, the agent of the Guaranty Company, at El Dorado, Ark., in a letter reading, 
so far as material, as follows: 

“We have your letter of September 16th, enclosing endorsement on our U. S. 
F. & G. Policy CE-13705, reducing the limits of liability to $10,000.00 and $20,000.00. 

“While we would prefer to have the higher limits shown in the policy, in view 
of your explanation, we are returning the endorsement showing the limits of 
$25 000.00 and $50,000.00 for cancellation, * * * 


“Send payroll report blanks. 
“Very truly yours, 
“Ruston Drilling Company, Inc. 
“By F. B. James.” 

On October 4, 1932, the agent of the Guaranty Company sent a blank for use in 
reporting the September pay roll in a letter to the assured, which stated: “You will 
note that the rate on your employer's liability is reduced, effective September lst, 
on account of the reduced limits.” The substituted indorsements remained attached 
to the policy, and the assured at no time made any objection to the substitution. 
From and after September 1, 1932, the monthly premium was paid at the reduced 
rate and based upon the limits provided for in the substituted indorsements. The 
premiums as reduced were paid without objection by the assured. The assured 
never paid or offered to pay, for the month of September, any greater premium than 
that provided for in the substituted indorsement. 

On the morning of September 21, 1932, an employee of the assured by the name 
of Adair had been injured. The assured’s superintendent at Smackover knew 
about it and took Adair to the doctor. The jury was regarded as trivial. Whether 
the superintendent reported the accident to the assured’s officers or whether he 
failed to report it is not clear. In any event, the first knowledge the officers of the 
assured who substituted the new indorsements, claim to have had about it was on 
October 13, 1932, when they received a letter from the Guaranty Company stating 
that it had received a doctor’s bill for the treatment of three employees of the 
assured, one of whom was Adair, and that it had received no report of an injury 
to any of these men. A report was requested and blanks were inclosed. It is 
fairly certain that up to that time the Guaranty Company was not aware of any 
injury to Adair. The assured mailed the report blanks to the superintendent at 
Smackover and directed him to report the accident to the Guaranty Company’s 
agent at El Dorado. On January 13, 1933, Adair sued the assured in the circuit 
court of Ouachita county, Ark., to recover damages for personal injuries received in 
the course of his employment and alleged to have been caused by assured’s negli- 
gence. At that time it was thought that the accident was not serious and that the 
suit could be settled for $200. Mr. F. B. James, who substituted the new indorse- 
ments for the old, testified that the case did not look serious to him. The Guaranty 
Company defended the suit. On April 4, 1933, as the result of a trial, Adair 
recovered a judgment against the assured for $20,000 and costs. He offered to settle 
for $15,000. The Guaranty Company recommended to the assured the acceptance 
of the offer, and agreed to contribute $10,000, the limits of its liability. The assured 
contended that the limit of the Guaranty Company’s liability so far as Adair was 
concerned was $25,000. Finally the Guaranty Company contributed $10,000 and the 
assured $5,000 for a satisfaction of the Adair judgment: this without prejudice to 
the claim of the assured that the Guaranty Company was obligated to pay the entire 
$15,000 

The assured then commenced this action at law to recover from the Guaranty 
Company the $5,000 which the assured had paid to Adair, contending that, with 
respect to his claim, the reduced limits of the policy did not apply. The Guaranty 
Company set up the reduction of the limits of liability by virtue of the indorsements 
substituted October 3, 1932. The assured filed a response asserting, in effect, that, 
if the substituted indorsements were to be treated as reducing the limits of liability 
with respect to the claim of Adair, they did not express the real intention of the 
parties and in equity should be rescinded or reformed because of mutual mistake. 

The case came on for trial. The assured introduced all of its evidence and 





302 ‘he Insurance Law Journal, Vol. 87 [Aug., 1936 


rested. The Guaranty Company then introduced its evidence. The assured intro- 
duced some evidence in rebuttal. At the close of all the evidence, the assured 
moved the court to transfer the case to the equity docket for rescission or refor- 
mation of the endorsements. This motion was denied. The Guaranty Company 
moved for a directed verdict, which was granted. From the judgment, the assured 
appealed, assigning as error the denial of its motion to transfer to equity and the 
granting of the motion of the Guaranty Company for a directed verdict. 

If, under the evidence, the assured was entitled to no relief either in law or 
equity, the judgment must be affirmed. 

Judicial construction of a contract requires a determination of the meaning of 
the language used by the parties, and not ascertainment of some possible but unex- 
pressed intent. Canadian National Ry. Co. v. George M. Jones Co. C. C. A. 27 F. 
(2d) 240, 242; Hunt v. Triplex Safety Glass Co. of North America, Inc. (C. C. A. 
6) 60 F.(2d) 92, 94. 

[1] The language of the indorsements substituted October 3, 1932, is plain and 
unambiguous. It expressly reduced the limits of the Guaranty Company’s liability 
from September 1, 1932, and the premiums of the assured from the same date. That 
the minds of the parties met cannot seriously be questioned. Hence the contract 
of insurance, as it was amended October 3, 1932, and stood at the time this suit was 
brought, could not be made the basis of recovery by the assured in an action at law 
or be helped out by any doctrine of the common law. Northern Assurance Co. of 
London v. Grand View Building Ass’n, 203 U. S. 106, 107, 27 S. Ct. 27, 51 L. Ed. 109; 
Hutchings v. Caledonian Ins. Co. of Scotland (C. C. A. 4) 35 F.(2d) 309, 312. This 
because of the common-law rule that contracts are to be enforced according to their 
terms, and that a contractor must stand by the words of his contract. Upton. 
Assignee, v. Tribilcock, 91 U. S. 45, 50, 23 L. Ed. 203; Jonesboro Compress Co. v. 
Mente & Co. (C. C. A. 8) 72 F.(2d) 3-5; Grymes v. Sanders et al., 93 U. S. 55, 63, 
23 L. Ed.- 798. 

[2] The claim of the assured that its officers had no authority to agree to a 
reduction of the limits of liability of the Guaranty Company for the month of 
September, 1932, cannot be sustained in view of the acceptance and retention by the 
assured, without protest or objection, of the benefits of the contract (the reduced 
premiums) made in its behalf. It could not take the advantages of the agreement 
and repudiate its burdens. McLean v. Clapp, 141 U. S. 429, 432, 12 S. Ct. 29, 35 
L. Ed. 804; Burnes et al. v. Burnes et al. (C. C. A. 8) 137 F. 781, 800; Illinois 
Trust & Savings Bank v. City of Arkansas City (C. C. A. 8) 76 F. 271, 293, 34 
L 8. A. 5B. 

It seems clear that, if the insured is to recover, it must be upon the theory that 
the contract evidenced by the indorsements substituted October 3, 1932, failed to 
express the true intent of the parties hecause of a mutual mistake, and was subject 
to reformation. 

“The reformation of written contracts for fraud or mistake is an ordinary head 
of equity jurisdiction. The rules which govern the exercise of this power are 
founded in good sense and are well settled. Where the agreement as reduced to 
writing omits or contains terms or stipulations contrary to the common intention of 
the parties, the instrument will be corrected so as to make it conform to their real 
intent. The parties will be placed as they would have stood if the mistake had not 
occurred. 


“The party alleging the mistake must show exactly in what it consists, and the 
correction that should be made. The evidence must be such as to leave no reason- 
able doubt upon the mind of the court as to either of these points. The mistake 
must be mutual and common to both parties to the instrument. It must appear that 
both have done what neither intended. A mistake on one side may be a ground 
for rescinding, but not for reforming, a contract. Where the minds of the parties 
have not met there is no contract, and hence none to be rectified.” Hearne v. New 
England Mutual Marine Ins. Co., 20 Wall. 488, 490, 22 L. Ed. 395. 

See, also, Snell v. Atlantic Fire & Marine Ins. Co., 98 U. S. 85, 88, 89, 90, 25 L. 
Ed. 52; Griswold v. Hazard, 141 U. S. 260, 283, 284, 11 S. Ct. 972, 999, 35 L. Ed. 
678; Moffett, Hodgkins & Clarke Co. v. Rochester, 178 U. S. 373, 384, 385, 20 S. Ct. 
957, 44 L. Ed. 1108; Philippine Sugar Estates Development Co. v. Government of 
Philippine Islands, 247 U. S. 385, 387, 38 S. Ct. 513, 62 L. Ed. 1177; Lumber Under- 
writers of New York vy. Rife, 237 U. S. 605, 610, 35 S. Ct. 717, 59 L. Ed. 1140; 
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Donnelly v. Northwestern Life Ins. Co. (C. C. A. 5) 59 F.(2d) 46, 47; Southern 
Surety Co v. United States Cast Iron Pipe & Foundry Co. (C. C. A. 8) 13 F.(2d) 
833, 839; Day et al. v. Fireman’s Fund Ins. Co. (C. C. A. 5) 67 F.(2d) 257. 

[3] The assured fails to bring itself within this rule. Evidence that it was 
intended that the reduction of the limits of liability should not affect any employee 
of the assured injured during September, 1932, is entirely lacking. There was no 
consideration for any such agreement. If the higher limits were to apply during 
September, the premium should have been at the higher rate. The mistake the 
assured actually made was in failing to anticipate that one of its employees, injured 
during September, 1932, would eventually collect $15,000. That is not the kind ofa 
mistake which equity will rectify. “It is not the province of a court of equity to 
undo a bargain because it is hard.” Rutland Marble Co. v. Ripley, 10 Wall. 339, 
356, 19 L. Ed. 955; Gavinzel v. Crump, 22 Wall. 308, 321, 22 L. Ed. 783. The 
assured failed to prove that it made a different contract from that expressed in 
the writing. Lumber Underwriters of New York v. Rife, supra, 237 U. S. 605, 610, 
35 S. Ct. 717, 59 L. Ed. 1140. It only proved that a different contract would have 
been made if it had known that Adair would eventually receive $15,000. The 
contract expressed in the substituted indorsements was deliberately entered into on 
both sides. The parties stood on a footing of equality. There was neither obliga- 
tion nor liability on either side beyond what was expressly stipulated. Grymes v. 
Sanders et al., supra, 93 U. S. 55, 63, 23 L. Ed. 798. 

Let us suppose that the situation were reversed, that the original indorsements 
had provided for a limit of $10,000 for a single employee, and that on October 3, 
1932, an indorsement had been substituted providing for a $25,000 limit effective 
September 1, 1932, in consideration of an increased premium from that date. Could 
any one reasonably contend that the Guaranty Company, under those circumstances, 
could escape liability for the settlement of $15,000 with Adair because it and the 
assured’s officers were not advised of his injuries on October 3, 1932, when the 
indorsement providing for the higher limit was agreed upon? We think not. 

The cases upon which the assured relies, namely, Steamship Samana Co. v. 
Hall (D. C.) 55 F. 663; Duncan v. New York Mutual Ins. Co., 138 N. Y. 88, 33 N. 
E. 730, 20 L. R. A. 386; Phenix Ins. Co. v. Kerr (C. C. A.) 129 F. 723, 66 L. R. A. 
569: Home Ins. Co. v. Chattahoochee Lumber Co., 126 Ga. 334, 55 S. E. 11; 
Hollingsworth v. Germania Fire Ins. Co., 45 Ga. 294, 12 Am. Rep. 579; American 
Employers’ Liability Ins. Co. v. Fordyce, 62 Ark. 562, 36 S. W. 1051, 54 Am. St. 
Rep. 305; Riegel v. American Life Ins. Co., 153 Pa. 134, 25 A. 1070, 19 L. R. A. 166; 
Southern Ins. Co. v. Williams, 62 Ark. 382, 35 S. W. 1101, we do not regard as 
applicable to this situation. They are cases in which courts refused to give effect 
to the cancellation of policies, where it appeared that both the insured and the 
insurer were ignorant of the fact that, at the time of the agreement to cancel, the 
contingency insured against had occurred. In most of the cases it was held that 
it was not the intention of the parties to release the insurer’s liability for past 
losses, but that the release affected only losses which might occur in the future. 
In several of the cases it was held that, the liability of the insurer having been 
fixed before cancellation, the insurer could not satisfy the obligation by the payment 
of some lesser amount upon an agreement to cancel. In none of the cases are the 
facts analogous to those out of which this controversy arises. 

Here the agreement was that the limits of liability and the premiums were 
reduced as of September 1, 1932. The intention was plainly expressed. For the 
month of September, 1932, the insurance paid for by the assured was that with the 
reduced limits of liability. The injury to Adair had occurred in September, 1932, 
but no settlement was made with him until long after October 3, 1932. The extent 
of the assured’s liability to Adair was unknown and undetermined on October 3, 
1932. There was at that time no amount due from the Guaranty Company to the 
assured under the policy on account of Adair. By the time it was finally ascer- 
tained that the assured was liable for and would be required to pay $15,000 to settle 
his claim, the agreement reducing the limits of liability of the Guaranty Company 
was in force. When the Guaranty Company paid Adair $10,000, it had fulfilled its 
contract as modified by its agreement with the assured. 

The judgment is affirmed. 
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NEW AMSTERDAM CASUALTY CO. v. JAMES et al. 
Supreme Court of Florida, Division B. Dec. 20, 1935. 
Rehearing Denied Jan. 14, 1936. 
166 Southern Reporter 813. 
3. INSURANCE. 

In action on burglary policy, judgment was properly entered for attorney’s fees 
though there was no allegation concerning attorney's fees in declaration (Comp. 
Gen. Laws 1927, § 6220). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

5. INSURANCE. 

In action on burglary policy, excluding bill of complaint for divorce filed by 
insured wife against her husband alleging that husband had accused wife of improper 
relations with other men, and refusing to permit wife and husband to be interrogated 
respecting their relations with each other and charges of improper relations made 
by one against other, to explain footprints found immediately after burglary, held 
not error, 

(For other cases, see Insurance, Dec. Dig. § 658.) 

Error to Circuit Court, Hillsborough County; L. L. Parks, Judge. 

Suit by Susie G. James and another against the New Amsterdam Casualty 
Company. To review an adverse judgment, defendant brings error. 

Affirmed. 

Claibourne M. Phipps and Reginald L. Williams, both of Tampa, for plaintiff 
in error. 

Mabry, Reaves, Carlton & White, of Tampa, for defendants in error. 

Per Curiam. 7 

This case is before us on writ of error to a judgment of the circuit court of 
Hillsborough county, Fla., in a suit instituted by the defendants in error on a 
burglary insurance policy issued by plaintiff in error. dt 

The declaration was clearly drawn so as to keep the case within the jurisdiction 
of the state court and to avoid litigation in the federal courts. The ad damnum 
clause was in the amount of the sum of $2,999. The insurance policy was attached 
to and made a part of the declaration. 

Bill of particulars attached to the declaration showed the value of the property 
alleged to have been lost by burglary to be in the sum of $4,323.50. : 

{1] The plaintiff in error first contends that a certain witness was not qualified 
as an expert to testify as to his opinion of the value of the property stolen, which 
consisted of diamond rings, a diamond brooch, and a wrist watch with diamond 
settings. 

The witness whose testimony was specifically objected to was one P. O. Wilson. 

To qualify as a witness to testify as to the value of diamonds, the record shows 
the testimony of Mr. Wilson to have been as follows: 

“Q. Mr. Wilson, what experience, if any, have you had in the purchase and 
sale of diamonds? A. Well, I guess I would be what the legitimate jewelry store 
would call a kind of trafficker in diamonds. I was traveling for a grocery house 
and swapped and traded and bought diamonds on the road at various places and 
resold them. There was a time when business was better I would handle many 
diamonds a year, of different descriptions, brooches, pins and so forth. 

“Q. Do you know how to measure the size of a diamond? A. Yes, sir, they 
‘ have a regular diamond gauge. The most of them are made out of aluminum or 
celluloid and they have guage base, and the diamond would just fit right over the 
base and you have a pair of callipers that you calliper the inside and outside of it. 
I believe the jewelry people have said that it was within five or ten points correct 
without taking it out of the mounting and weighing it. 

“Q. Did you from time to time carry one of these callipers with you? A. Yes 
sir, when I was trafficking around in diamonds and diamonds were a little better 
and I could sell them I had one with me all the time. 

“Q. How many would you say you have sold during a year? A. At times I 
guess I would average about one hundred in a year’s time. I am not talking about 
over a period of years now. 

“Q. Over how many years had you been carrying on that business? A. Well, 
I trafficked along in them for four or five or six years possibly. Of course, the last 
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four or five years there really has not been any demand for diamonds because folks 
have not had the money to buy them. 

“Q. You are familiar with the value of diamonds? A. Yes, sir, I have put 
my money in them many a time. 

“Q. Your dealings with diamonds have been quite extensive? A. Yes sir. 

“Q. Do you know how to grade diamonds with reference to quality apart from 
size? A. Yes sir.” 

We think this clearly showed that Mr. Wilson was qualified to testify concern- 
ing the value of diamonds. 

[2] Second, it is contended that it was not proper to permit a witness to testify 
as to the value of perfect diamonds of similar size where no proper evidence was | 
before the jury that the stones involved were perfect. As the record does not show 
that there was no evidence before the jury that the stones involved were not perfect, 
but there is evidence to show that the Stones involved were perfect stones, and that 
evidence was not contradicted, the objection is not tenable. 

[3] It is next contended that the court erred in entering judgment for attorney’s 
fees in this suit where there was no allegation concerning attorney’s fees in. the 
declaration. This point has been settled adversely to the contention of the plaiutiff 
in error under the provisions of section 4263, R. G. S., section 6220, C. G. L., in the 
opinion and judgment of this court in the case of National Benefit Life Insurance 
Co. v. Ansel L. Brown, 103 Fla. 758, 139 So. 193, 194, in which we said: 

“The judgment is for a greater sum than the verdict and interest, and seems to 
have been increased by the allowance of attorney’s fees, which were fixed by the 
jury in its verdict, as required by section 6220, Compiled General Laws 1927. This 
matter is controlled by the statute above cited, which dispenses with the necessity 
of pleading the liability.” 

[4] The next contention is that it was error for the court to allow introduced 
in evidence certain photographs of the fingerprints which were not shown by the 
evidence to be those of an intruder upon the premises. We think there was no 
error in admitting this evidence because the record shows that the photographs were 
not the photographs of fingerprints of members of the family who had access to the 
building. 

[5] It is next contended that the circuit court erred in refusing to allow defend- 
ant to introduce in evidence a bill of complaint for divorce filed by the wife against 
the husband (the wife being the beneficiary in the insurance policy) alleging that 
before and after the date of the supposed burglary her husband had been abusive 
and had accused her of improper relations with other men; such evidence being 
offered upon the theory that it might shed some light upon circumstances which had 
been theretofore shown in evidence, to wit, that there were large footprints back of 
some shrubbery in the yard found there immediately after the burglary was com- 
mitted. We can imagine no theory under which the allegations in such divorce bill 
would have been material evidence in this case. 

The same observation applies to the next contention that it was error for the 
court to refuse to permit defendant’s counsel to interrogate the plaintiff wife and 
the plaintiff husband with reference to their relations with each other and charges 
of improper relations made by one against the other before and after the commission 
of the burglary. 

[6] It is next contended that the court committed error in declining to require 
the plaintiff to elect which of the particular items of property alleged to have been 
stolen she would rely upon for recovery in this suit. There was clearly no error 
or abuse of discretion in the court in refusing to require the plaintiff to so elect. 
The evidence showed that all the property alleged to have been stolen was covered 
by the insurance policy. It also showed that all of the property had been stolen and 
as long as she was not suing for the full value of all the property, but was suing for 
loss of property by reason of the burglary which was of greater aggregate value 
than the amount sued for, she had the right to recover on all the items up to the 
amount limited by her declaration. 

The next contention is that the evidence was not sufficient to establish the 
occurrence of the alleged burglary. The evidence was entirely sufficient to establish 
the occurrence and there was no evidence to the contrary. 

The last contention presents the same question. It is argued by counsel that 
the evidence of the occurrence of the burglary was inherently improbable and 
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unworthy of belief. We cannot agree with this contention. On the other hand, it 
appears to us that there was no reason offered to create doubt of the truth of the 
testimony. 

The judgment should be affirmed, and it is so ordered. 

Affirmed. 

Ellis, P. J., and Terrell and Buford, JJ., concur. 

Whitfield, C. J., and Brown and Davis, JJ., concur in the opinion and judgment. 

Davis, Justice (concurring). 

The seventh assignment of error clearly raises the question whether or not 
attorney’s fees, provided by section 6220, C. G. L., section 4263, R. G. S., to be 
recoverable upon the rendition of any decree or judgment by any of the courts of 
this state against insurance companies, must be expressly pleaded in the declaration 
as a claim upon which recovery is sought or can be recovered in the action without 
such special pleading, merely by claiming them as an element of damage within the 
general ad damnum clause of the declaration. 

In U. S. Fire Ins. Co. v. Dickerson, 82 Fla. 442, 90 So. 613, 616, Judge Ellis, 
speaking for this court in that opinion, has clearly committed us to the doctrine 
that “the correct practice is to make a claim in the declaration for attorney’s fees 
under the statute.” However, in that case, there was no such allegation set forth 
in the declaration, notwithstanding which, this court refused to reverse the judg- 
ment because the indicated “proper practice’ was not followed, and in the late case 
of National Benefit Life Ins. Co. v. Brown, 103 Fla. 758, 139 So. 193, 194, this court, 
again speaking through Mr. Justice Ellis on the point, has observed on the point of 
“proper practice” involved, that “the statute * * * dispenses with the necessity 
of pleading the liability” for attorney’s fees in order to make them recoverable in 
a common law action in which the plaintiff has recovered judgment. 

My personal view is that the claim for attorney’s fees ought to be laid in the 
declaration, and that if not so laid, that no recovery for same should be allowed. 
However, in view of the last expression of this court on the subject in the National 
Benefit Life Ins. Company Case, supra, I cannot reach the conclusion that the cir- 
cuit court was in error when he followed what this court had in its latest opinion 
approved, even though in an earlier opinion it had implied that the proper practice 
was to the contrary. 

My suggestion is that the bar can allay this question in future cases by simply 
pleading the claim in the declaration, which is certainly “proper” if not “indispen- 
sable” practice, and thereby avoid confusion in the law on this point due to the fact 
that a tremendously overworked Supreme Court cannot always sua sponte recollect 
everything that it may have said in the past on a particular point, and for that reason 
may be put in the light of bringing about an inconsistency in its own decisions when 
the attorneys briefing a case fail to cite all past cases on the precise point. 

Brown, Justice (concurring). 

I think this court might announce in this case, definitely, that in future cases 
the principle announced in U. S. Fire Ins. Co. v. Dickerson, 82 Fla. 442, 90 So. 613, 
will be strictly applied. In view of the holding in National Benefit Life Ins. Co. v. 
Brown, 103 Fla. 758, 139 So. 193, it would not be proper to apply the rule laid down 
in the Dickerson Case to the case at bar. There was no reversal in the Dickerson 
Case, on account of the violation of the rule, because in that case the parties had 
agreed during the trial as to the amount of attorney’s fees to be allowed in case of 
recovery by the plaintiff. 
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MISCELLANEOUS 


OMAR BAKING CO. OF NEBRASKA v. EMPLOYERS LIABILITY ASSUR. 
CORPORATION, LIMITED, OF LONDON, ENGLAND. No. 29519. 
Supreme Court of Nebraska. Feb. 7, 1936. 

264 Northwestern Reporter 873. 

1. INSURANCE. 

Insurance policy is a contract and, if couched in unambiguous and clear language, 
should be construed as other contracts. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE. 

Insurance contract which is not uncertain as to meaning and is legal and not 
against public policy will be enforced as made. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

3. INSURANCE. 

Policy insuring against liability for accidental injuries caused by ownership and 
operation of horses used in connection with insured’s business held not to cover loss 
sustained by insured in paying damages for breach of warranty in sale of horse. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Syllabus by the Court. 

1. An insurance policy is a contract and, if couched in unambiguous and clear 
language, should be construed as other contracts. 

2. “Where there is no uncertainty as to the meaning of an insurance contract, 
and the same is legal and not against public policy, it will be enforced as made.” 
Rye v. New York Life Ins. Co., 88 Neb. 707, 130 N. W. 434. 

3. Loss sustained by assured in being compelled to pay damages for breach of a 
warranty in the sale of a horse is not covered by this provision: “This policy covers 
bodily injuries, accidentally sustained by any person or persons other than employees 
of the assured, caused by, and/or owing to the ownership, the maintenance, the use, 
and/or the operation of, all horses used in connection with the business operations 
of the assured.” 

Appeal from District Court, Douglas County;. Yeager, Judge. 

Action by the Omar Baking Company against the Employers Liability Assur- 
ance Corporation, Limited, of London, England. From a judgment dismissing the 
action after a general demurrer to the petition was sustained, plaintiff appeals. 

Affirmed. 

George B. Boland and Edward F. Leary, both of Omaha, for appellant. 

Hall, Cline & Williams, of Lincoln, for appellee. 

Heard before Goss, C. J., and Rose, Good, Eberly, Day, Paine, and Carter, JJ. 


BLESSING v. OCEAN ACCIDENT & GUARANTEE CORPORATION, 
Limited. 
Supreme Court of Oregon. Feb. 11, 1936. 
54 Pacific Reporter (2d) 300. 
1. INSURANCE. 

Generally, one who suffers injury within provisions of employer’s liability policy 
does not have cause of action directly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. INSURANCE. 

Under employer’s liability policy containing rider providing for direct payment 
to injured employee, or to personal representative of deceased employee, and 
providing that such benefits might be withheld upon agreement between insured 
and insurer, insurer held not liable to widow of deceased employee, where agree- 
ment had been entered into between insurer and insured that benefits should be 
withheld, notwithstanding lack of knowledge by widow of such agreement. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 
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3. INSURANCE. sete al Lae YOUN A.LI 

Parties to employers’ liability policies have right to insert provisions in policies 
which define and make clear limitations upon their liability, and obligations of each 
party thereto. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

4. INSURANCE. face ; cont 

Provision in rider to employer’s liability policy limiting promise to voluntarily 
pay injured workman or his personal representative in case of his death to cases 
where no joint agreement between insurer and insured has been entered into held 
not void as against public policy. 

(For other cases, see Insurance, Dec. Dig. § 139.) 

5. INSURANCE. 

Statute allowing attachment on execution on judgment for amount covered 
by policy when judgment debtor has policy covering injury, constituting cause 
of action in which judgment is rendered, held not to authorize recovery on 
employer’s liability policy by widow of deceased employee (Code 1930, § 3-109). 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

6. INSURANCE. 

_ _ Rule allowing third party beneficiary to contract to sue thereon did not vest 
right in widow of deceased employee to maintain action on employer's liability 
policy. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Bean, J., dissenting. 

Department 2. 

Appeal from Circuit Court, Multnomah County ; Wm. A. Ekwall, Judge. 

Action by. Ruby O. Blessing against the Ocean Accident & Guarantee Corpora 
tion, Limited. From an adverse judgment, the defendant appeals. 

Reversed. 

E. L. McDougal, of Portland, for appellant. 

Wm. P. Lord, of Portland, for respondent. 





